Decision No. R02-940

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02F-009TO

todd levy,

 
complainant,

v.

maxx auto recovery, inc., and rocky mountain monitoring, inc.,


Respondents.

recommended decision of
administrative law judge
william j. fritzeL

Mailed Date:  August 27, 2002

Appearances:

Todd Levy, Pro Se, Complainant;

Vernon K. Sessions, Esq., Denver, Colorado, for Maxx Auto Recovery, Inc.; and

Barton Thompson, Pro Se, Rocky Mountain Monitoring, Inc., Respondents.

I.
statement

A. On January 7, 2002, Todd Levy (Complainant) filed a complaint naming Maxx Auto Recovery, Inc. (Maxx), and Rocky Mountain Monitoring, Inc. (Rocky Mountain), as Respondents.

B. On January 8, 2002, the Commission issued an Order to Satisfy or Answer.

C. The hearing was held on April 23, 2002 and May 10, 2002.  Testimony was received from witnesses and Exhibit Nos. 1 through 10 and 12 through 22 were marked for identification and admitted into evidence.  Exhibit No. 11 was rejected.  Statements of Position were filed by Complainant and Maxx on June 17, 2002.

D. Pursuant to § 40-6-109, C.R.S., the record of the proceeding along with a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

E. On January 7, 2002, Complainant filed a complaint naming Maxx and Rocky Mountain as Respondents.  Complainant alleges that the Respondents illegally authorized, towed, documented, and stored five of his motor vehicles and one boat.

F. On November 22, 2001, after being authorized by the agent of the property owner, Maxx towed five vehicles from the private property of Windstream Condominiums located at 9400 E. Iliff, Denver, Colorado.  The five automobiles, owned by Complainant are described as a 1972 Ford Mustang Convertible, 1972 Triumph TR6 Convertible, 1971 Porsche 914 Convertible, 1972 Cadillac Eldorado Convertible, and a 1985 Saab Turbo.  (See Exhibit Nos. 2, 3, 4, 5, and 6.)

G. The automobiles, were illegally parked on private property at the Windstream Condominiums.  The automobiles were taken to the storage lot of Maxx located at 470 Denargo Market, Denver, Colorado.  On January 3, 2002, a boat, illegally parked at the Windstream property, belonging to Complainant, (Exhibit No. 7) was towed by Maxx after being authorized from the private property of Windstream Condominiums, and taken to the storage lot of Maxx.  The boat was claimed by Complainant soon after being towed to the Maxx Storage lot.

H. The motor vehicles and boat were illegally parked on the private property of the Windstream complex for some time. The vehicles and Boat were tagged with a notice of illegal parking by the authorized agent in August 2001.  Bart Thompson, president of Respondent Rocky Mountain, the authorized agent of Windstream Condominiums for parking control, authorized the tow of the vehicles and boat.

I. The vehicles were scattered throughout the Windstream parking lot.  There are signs posted by Maxx indicating that illegally parked vehicles are subject to being towed.  The president of the homeowners association testified that under the Windstream covenants, visitors could only park where guest parking is allowed for 72 hours.  The vehicles were parked for a long period of time.  Witness Bart Thompson testified that the vehicles were occasionally moved.  Complainant was warned that his vehicles were illegally parked in the lot.  The Windstream covenants do not allow parking of boats in the complex.

J. Mr. Levy is not a resident or a property owner at Windstream.  He does, however, have a friend who is a resident of Windstream.  Some time before the tow, Mr. Thompson tagged the vehicles advising that the vehicles were illegally parked and subject to towing.

K. After towing the five automobiles to the storage facility of Maxx, Scott Hand, owner of Maxx, testified that the Arapahoe County Sheriff was contacted and informed of the tow of the vehicles in question.  Mr. Hand stated that Maxx routinely notifies the appropriate police jurisdiction within 30 minutes from the time of a non-consensual tow.  The police agency assigns a case number and performs a check to determine if the vehicles are stolen.

L. Mr. Hand also testified that Maxx mailed reports concerning the five vehicles on November 26, 2001 to the Colorado Department of Revenue.  (Page 2 of Exhibit Nos. 2, 3, 4, 5, and 6)  The vehicle identification numbers of two of the vehicles, the Mustang and the Cadillac, were incorrect due to an error of one of Maxx’s drivers.  The driver at the time of the tow listed the incorrect numbers on the tow tickets for the two vehicles.  Maxx made no effort to correct the vin numbers by checking the accuracy of the numbers. 

M. Maxx mailed notification of the impound to the owners listed by the Department of Revenue after a title search of the 1985 Saab (Exhibit No. 2, page 4) and 1971 Porsche. (Exhibit No. 4, Page 3)  The persons notified, however, turned out not to be the owners since they no longer have title to the vehicles nor were they interested in the vehicles.  The ownership of the other vehicles was not immediately determined since the title search came back with no owner.  Therefore no notice of the impound was given by Maxx to the owners.

N. No written notice of the impounded vehicles was mailed to Mr. Levy, the actual owner of the vehicles even though Maxx was informed at the time of the tows by Bart Thompson of Rocky Mountain that Mr. Levy was the owner of the vehicles.  (See testimony of Scott Hand, transcript, May 10, 2002, pages 75 and 76.)

O. On December 4, 2001, Complainant called Maxx to inquire about his vehicles.  Maxx informed Complainant that in order to release the vehicles he would have to pay the towing charges on the vehicles and storage charges of approximately $2,175.  Complainant declined to pay the charges.  The vehicles remain at the Maxx storage facility.

iii.
discussion

P. Complainant alleges that the cars were illegally towed and that storage charges are improper for the failure of Maxx to comply with the Commission’s Towing Rules and Colorado Revised Statutes.

Q. The evidence establishes, and it is found, that the tows were legal.  The evidence establishes that the tows were non-consensual, private property tows pursuant to 4 Code of Colorado Regulations (CCR) 723-9-2.9(1); 4 CCR 723-9-2.11 of the Commission’s Rules, Regulations, and Civil Penalties Governing Towing Carriers by Motor Vehicle.  The evidence establishes that the vehicles were illegally parked in a private parking lot of the Windstream Condominium complex. The Windstream parking lot is reserved for residents and limited guest parking. Posted signs advise that any unlawfully parked vehicles in the complex would be towed by Maxx.  These signs were erected by Maxx and placed at various locations in the parking lots of the complex.  The evidence also establishes that Maxx had a written contract with the Windstream Home Owners Association (Exhibit No. 1) that authorized it to tow improperly parked vehicles.  Bart Thompson of Rocky Mountain was designated as the agent of the private property owner to monitor parking violations and to request tows of improperly parked vehicles at the property complex.

R. However, the record establishes that Complainant’s allegations of improper storage and storage charges based on Maxx’s failure to comply with the Commission’s towing rules and Colorado Revised Statutes has merit.

S. Under the facts established at the hearing, the vehicles are considered to be abandoned motor vehicles pursuant to 4 CCR 723-9-2.1 and § 42-4-1802(1)(a), C.R.S.

4 CCR 723-9-2.1.  Abandoned Motor Vehicle means a motor vehicle as defined by § 42-4-1802, C.R.S.

42-4-1802.  Definitions as used in this part 18, unless the context otherwise requires:

(1)
“Abandoned Motor Vehicle” means:

(a)
Any motor vehicle left unattended on private property for a period of twenty-four hours or longer or for such other period as may be established by local ordinance without the consent of the owner or lessee of such property or the owner’s or lessee’s legally authorized agent; ...

T. The Commission’s Towing Rules 4CCR 723-9-13.2 and § 42-4-1805, C.R.S., require specific disclosure procedures for a towing operator storage of abandoned vehicles.

4 CCR 723-9-13.2.  The towing carrier, on placing an abandoned motor vehicle in a storage facility, shall disclose the location of the storage facility where the abandoned motor vehicle is in storage by complying with the procedure for abandoned motor vehicles in title 42, Article 4, Part 18, C.R.S.

42-4-1805.  Abandonment of Motor Vehicles – Private Tow
(1)
No person shall abandon any motor vehicle upon private property other than his or her own.  Any owner or lessee, or the owner or lessee’s agent authorized in writing, may have an abandoned motor vehicle removed from his or her property by having it towed and impounded by an operator.

(2)
Any operator having in his or her possession any abandoned motor vehicle from a private tow shall immediately notify the department, the sheriff, or the sheriff’s designee, of the county in which the motor vehicle is located or the chief of police, or the chief’s designee, of the municipality in which the motor vehicle is located as to the name of the operator and the location of the impound lot where the vehicle is located and a description of the abandoned motor vehicle, including the make, model, color, and year, the number, issuing state, and expiration date of the license plate, and the vehicle identification number.  Upon such notification, the law enforcement agency shall assign the vehicle a case number and shall ascertain, if possible, whether or not the vehicle has been reported stolen and, if so reported, such agency shall recover and secure the motor vehicle and notify its rightful owner and terminate the abandonment proceedings under this part 18.  The responsible law enforcement agency shall have the right to recover from the owner its reasonable costs to recover and secure the vehicle.

(3)(a)
Any operator shall, as soon as possible, but in no event later than five working days after a motor vehicle has been towed, comply with the provisions of subparagraph (I) of paragraph (c) of this subsection (3) and report that a motor vehicle has been towed to the department by first-class or certified mail or by personal delivery, which report shall be on a form prescribed and supplied by the department.

(b)
The report shall contain the following information

(I)
The fact of possession, including the date possession was taken, the location of the storage of the abandoned motor vehicle and the location from which it was towed, and the identity of the law enforcement agency determining that the vehicle was not reported stolen;

(II)
The identity of the operator possessing the abandoned motor vehicle, together with an operator’s business address and telephone number and the carrier number assigned by the Public Utilities Commission; and

(III)
A description of the abandoned motor vehicle, including the make, model, color, and year, the number, issuing state, and expiration date of the license plate, or any other indicia of the motor vehicle’s state of origin, and the vehicle identification number and list of the names and addresses of any known drivers.

(c)
(I)
An operator or its agent shall, within five working days after a motor vehicle has been towed, determine if there is an owner and a lienholder represented in department records and notify the owner and the lienholder by certified mail or by personal delivery of the information required by the report set forth in paragraph (b) of the subsection (3).  The cost of complying with the provisions of this paragraph (c) shall be considered a cost of towing; except that the total  of such costs shall not exceed the lessor of fifty dollars or ten times the cost of notifying the owner and lienholder by certified mail.

(II)
The operator shall not be entitled to recover any daily storage fees from the day the vehicle is towed until the day the owner and lien holder are notified, unless the operator notifies the owner and lien holder within five days pursuant to subparagraph (I) of this paragraph (c). ...

(5)
Within five working days after the receipt of such report from the department, the operator shall notify by certified mail or by personal delivery the owner of record including an out-of-state owner of record.  The operator shall make all reasonable efforts to ascertain the address of the owner of record.  The operator shall send a copy of the notice by certified mail or by personal delivery to the responsible law enforcement agency in which the abandoned motor vehicle is located.  Such notice shall contain the following information:

(a)
That the identified motor vehicle has been reported abandoned to the department;

(b) The claim, if any, of a lien under § 42-4-1807

(c) The location of the motor vehicle and the location from which it was towed; and

(d) That, unless claimed within thirty calendar days from the date the notice was sent as determined from the postmark on the notice, the motor vehicle is subject to sale. ...

U. The evidence of record establishes and it is found that Maxx failed to fully comply with the requirements of 4 CCR 723-9-13.2 and § 42-4-1805.  The statute in particular, makes it mandatory upon a towing carrier to make disclosure as required in the statute.  Maxx failed to diligently ascertain the owner of the vehicles and to provide timely notice to the owner of the location of the vehicles.  It is clear from the testimony of record, that Maxx knew at the time of the tows the identity of the actual owner of the five vehicles and failed to timely notify Mr. Levy under the procedures outlined in the statute.

V. Rule 4 CCR 723-9-13.3 and 4 CCR 723-9-17.7.5 state that storage charges may not be collected if a towing carrier fails to fully comply with the disclosure requirements.

4 CCR 723-9-13.3  Noncompliance with Disclosure Requirement  A towing carrier that fails to comply with the disclosure requirements of Rule 723-9-13 shall not charge, collect, or retain any fees or charges for storage of a motor vehicle.

4 CCR–723-9-17.7.5  Storage Charges not Chargeable or Collectible  Any towing carrier holding a vehicle in storage who cannot demonstrate that they have made a good faith effort to comply with the notification requirements of §§ 38-20-116, 42-4-1801, et seq., and 42-5-109, C.R.S., must release the vehicle immediately to the registered owner, lien holder, or their agents without retaining the storage fees.

W. It Is found and concluded that Maxx failed to make a good faith effort to timely notify the registered owner, Mr. Levy of the location of the vehicles and to make the disclosures as required pursuant to the stated statutes and Commission Towing Rules.

X. Pursuant to § 40-6-109, C.R.S., it is recommended the Commission enter the following order.

IV.
order

Y. The Commission Orders That:

1. Maxx Auto Recovery, Inc., shall not charge storage charges for the above described five automobiles and immediately release the vehicles to the registered owner, Mr. Levy upon payment of the towing and mileage charges for the towing of the vehicles.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director

G:\ORDER\009TO.DOC









13

