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I.
statement

A. This application was filed on May 6, 2002 by Four Winds, Inc., doing business as People’s Choice Transportation, Inc. (Four Winds).  The Commission gave notice of it on May 20, 2002.  A timely intervention was filed on June 7, 2002 by Casino Transportation, Inc. (CTI).  By notice dated June 25, 2002, the matter was set for a hearing to be held on July 23, 2002 in a Commission hearing room in Denver, Colorado.  At the assigned place and time Exhibits 1 through 16 were identified and offered; Exhibits 1 through 15 were admitted; Exhibit 16 was rejected.  At the conclusion of the hearing the parties were authorized to file posthearing statements of position no later than August 5, 2002.  Timely statements of position were filed by both Four Winds and CTI.

B. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision containing findings of fact, conclusions thereon, and a recommended order.

II.
findings of fact

C. Four Winds seeks an extension of its Contract Carrier Permit No. A-9792 to authorize the transportation of passengers between 88 Wadsworth Avenue, Lakewood, Colorado, and the Colorado Central Station Casino (Casino) located in Black Hawk, Colorado.  Restricted to customers and employees of the Casino.  Four Winds operates as a common and contract carrier in both charter and scheduled service, interstate and intrastate.  It maintains a 30,000 square foot office and garage in Commerce City on 4 acres.  It has approximately 30 employees, with additional contract help for cleaning of the motor vehicles.  As a common carrier it provides service to two casinos in the Central City/Black Hawk area.  It currently operates pick-up points at the Marlee Center at 4349 W. Florida, Denver, Colorado and the Bear Valley Shopping Center at approximately 2100 S. Sheridan in Denver for service to and from the Central City/Black Hawk area.

D. Four Winds seeks to provide contract carrier service for the Casino.  The contract carrier service would transport passengers between a facility that Four Winds has rented at 88 Wadsworth and the Casino’s location in Black Hawk.  The service proposed would provide transportation only for customers and employees of the Casino at no charge to the passengers.  The Casino would pay Four Winds a flat rate on a monthly basis.  Four Winds would dedicate two buses to the service, which buses would have a complete fabric wrap with Casino advertising on it.  Four Winds drivers and employees at the 88 Wadsworth facility would wear Casino uniforms.  Inside the 88 Wadsworth location will be marketing information for only the Casino.  Customers will be able to process their Casino cards, which would then be faxed to the Casino so that the Casino knows which customers are arriving on the bus.  Four Winds employees will check for employee IDs.  A non-employee passenger will be able to get a one-day rider pass to be redeemed at the Casino’s Slot Club, which will entitle the passenger to a roundtrip pass.  In order for a non-employee to continue to ride free, the passenger must put a certain amount of money in play, currently $50, during the trip which will then entitle the passenger to a five-roundtrip pass in the future.  Passengers that do not place this amount of money in play or at risk will not be entitled to five roundtrip passes and will not be allowed to ride again for free.  Four Winds personnel will be charged with screening out passengers that do not qualify for the five-ride pass.  Four Winds plans to provide roundtrip service with departures every 90 minutes, running from 7:00 a.m. to a return from the Black Hawk/Central City area at 2:10 a.m.  Four Winds will receive a flat rate fee regardless of the number of passengers transported.

E. Four Winds’ balance sheet shows a negative net worth.  However, it is paying its obligations as they become due despite a $489,000 operating loss for the year 2001.  Four Winds has recently received a capital contribution from its owner, president, and majority shareholder Joanne Lah.  If granted the permit that is the subject of this application, Four Winds will abide by all Commission Rules and Regulations.

F. Casino desires to provide a transportation service to its employees and customers.  While it does utilize existing common carriers, it prefers a contract carrier situation.  The Casino seeks to isolate its customers from any other casino’s customers or employees.  This will build brand loyalty and an identity with the Casino which it hopes will result in more gambling losses at its casino.  Casino notes that studies have shown that 60 to 80 percent of a customer’s dollars spent on a trip to Black Hawk and Central City go to the first casino that the customer visits.  The facility that is maintained at 88 Wadsworth will not have marketing materials from any casino aside from the Casino.  Therefore it is all-important to the Casino that it be the only stop for the non-employee passengers who are transported up to the Black Hawk/Central City area.

G. The Casino also prefers a contract situation in that it can potentially reduce the cost per passenger, since it will be paying a fixed cost to Four Winds.  If it uses a common carrier and pays on a per-passenger basis, where it refunds money to the carrier, its costs per passenger do not decline as the number of customers increase.

H. Casino prefers not to work with CTI, due to maintenance problems that occurred in the past.  These maintenance problems occurred prior to 1997.

I. CTI is a common carrier operating under Certificates of Public Convenience and Necessity PUC Nos. 52393 and 48419L issued by this Commission.  It maintains a fleet of approximately 13 buses, one people mover, and one Ford Passenger Van.  It maintains a shop at 5974 Marion Drive, Denver, Colorado.  It has a pick-up and drop off location for scheduled service to the Central City/Black Hawk area at Heritage Square, 18301 W. Colfax, Golden, Colorado with a large lighted parking lot.  It also provides scheduled service between its facility at the Hobby Lobby at 5960 W. Alameda, Lakewood, Colorado and the Central City/Black Hawk area.  The Hobby Lobby location is approximately one mile from 88 Wadsworth, the proposed service location which is subject to this application.  CTI has been at the Hobby Lobby for approximately two years, and it currently provides hourly schedules to Black Hawk and Central City starting at 6:30 a.m. running 19 trips per day, 7 days per week.  Its Heritage Square facility in Golden also offers hourly service, providing 21 roundtrips per day.

J. Since the terrorist attacks of September 11, 2001, CTI has experienced a drop off in business, although lately business has been building up to, but has not yet attained, pre- September 11, 2001 levels.  In October of 2001, CTI’s scheduled service out of the Hobby Lobby location to Central City/Black Hawk ran with a total of 51.3 percent empty seats.  Its Heritage Square operation in Golden ran with 79 percent of the seats empty during the same time period.  In June of 2002 total ridership from both the Heritage Square and Hobby Lobby locations was less than the October 2001 levels.  The empty seat percentages had increased to 64.7 percent for the Hobby Lobby location and 81.1 percent for the Heritage Square location.  Heritage Square currently operates at a loss on a monthly basis.

K. CTI sells employee rides directly to casinos. It transports approximately 1,000 roundtrips per month for Casino, mostly from the Heritage Square and Hobby Lobby locations, split approximately evenly.  These employee roundtrips produce approximately $6000 to $7000 in monthly revenues for CTI.

L. An operation similar to the one proposed in this application went into effect at Buckingham Square in Aurora under the auspices of another contract carrier, Casino Coach, Inc.  At that time, CTI was operating a nearby Aurora location, transporting an average of 375 players per day.  It now averages 300 players per day.  

M. In 2001 CTI had a net carrier operating income of negative $23,862, and a total loss before income tax of $8,046.  As of December 31, 2001, it showed a total equity of negative $1,085,889.  Year 2002 to date is running somewhat worse.  Its liability insurance renews in September, and it has been informed that there will be significant increases.

N. CTI could scan player’s cards for the Casino from its Hobby Lobby location.  It could have personnel wear Casino uniforms.  And it could establish a service where the Casino was the first stop from Hobby Lobby.  However, as a common carrier, CTI must transport all who request service, and it could not limit the passengers it transported to only the Casino’s employees and customers.

III.
discussion

O. The criteria that this Commission uses to determine whether or not to issue a contract carrier permit are contained in the Rules, Regulations, and Civil Penalties Governing Contract Carriers of Passengers by Motor Vehicle (Contract Carrier Rules), found at 4 Code of Colorado Regulations 723-23.  Rule 4, Minimum Criteria for Issuance or Extension of Permit, provides as follows:

4.1
In an application for a permit or for an extension of a permit:

4.1.1
An applicant shall bear the burden of proving that the service it proposes to provide to potential customers is specialized and tailored to the potential customers’ distinct needs.

4.1.2
An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of the potential customers.

4.1.3
If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential customers, the applicant must then demonstrate that it is better equipped to meet such needs of the potential customers than the intervenor.

4.1.4
An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.

Four Winds has satisfied 4.1.1 in establishing that the service as proposed is specialized and tailored to meet the Casino’s distinct needs.  On essentially an identical proposal, the Commission determined that the provision of this type of contract carrier service, only to a casino’s employees and customers, with limited marketing materials, dress of employees to identify the casino, and free ride roundtrips that the proposal met the criteria.  See Application of Casino Coach, Inc. (Casino Coach I), Decision No. C01-727 at page 24.

P. CTI has presented evidence that shows that it can meet some of the needs but not all of the needs of Casino.  In particular, because of its common carrier duty to provide service to all who request it, it cannot provide common carrier service only to the Casino’s passengers and employees.  Therefore CTI does not satisfy its burden under Rule 4.1.2.

Q. As CTI has not met its burden under 4.1.2, there is no reason to proceed to Rule 4.1.3.  The question then arises, can the Commission consider Rule 4.1.4 and whether the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area?  The Commission has issued conflicting opinions on this in the past. In Casino Coach I, the Commission did discuss whether the intervenor had satisfied Rule 4.1.4 even though there was no reason to look to Rule 4.1.3.  In a later decision in Application of Admired Transportation (Admired Transportation), Decision No. C02-558, there was dicta that focused on the word “then” in Rule 4.1.4 and stated that impairment could not be considered unless an applicant met its burden under 4.1.3.  In Admired Transportation the intervenor did establish Rule 4.1.2 and the analysis necessarily did proceed to Rule 4.1.3, at which point the Commission determined that the applicant did not satisfy its burden.  The dicta seemed to state that one would not consider the effect on a common carrier should the burden of Rule 4.1.2 not be met.  Finally, the Commission recently issued a decision in Application of Casino Coach, Inc. (Casino Coach II), Decision No. C02-900.  In that decision the Commission did evaluate impairment to existing common carriers, even though the intervenors did not meet their burden under Rule 4.1.2.  See Decision No. C02-900 at pp. 26-29.  
R. Among the three cases, the undersigned believes that Casino Coach I and Casino Coach II present the proper analysis.  The word “then” that appears in Rule 4.1.4 does appear to imply some sequential analysis.  However, a review of the development of those criteria clarifies that it is not a sequential analysis.  Rather, the purpose of the rule was to clarify which party had the burden, the applicant or the intervenor, with regards to whether or not there was impairment of existing common carrier service.

S. In Denver Cleanup Service v. Public Utilities Commission, 516 P.2d 1252 (Colo. 1977), the Colorado Supreme Court gave guidance to this Commission as to the criteria to be utilized for granting contract carrier permits.  The Supreme Court approved of some prior criteria and disapproved of some others.  Specifically, the four criteria that the Supreme Court was reviewing in Denver Cleanup were as follows:

1.
Applicant must establish that the transportation be performed within the definition of “contract carrier by motor vehicle”.  [Citation omitted.]  This is proved in the following manner.  There is a presumption that the proposed service constitutes common carriage, and the method of overcoming this presumption, as stated in Curnow
 is to establish that the proposed service is so specialized and tailored to the particular shipper that it is beyond the capability of existing common carriers.

2.
Applicant must establish the existence of a present or future private or personal need for the proposed service.

3.
Applicant must establish either:  (1) inadequacy of the common carriers to handle the proposed service, or (2) that the proposed operation of the contract carrier will not impair the service of common carriers serving the same area.

4.
Applicant must establish that it is fit and able to perform the proposed service. [Citation omitted.]

The Supreme Court noted that guideline 3 was derived from § 40-11-103(2), C.R.S.  In Denver Cleanup the Supreme Court determined that the Commission had made it too difficult to issue or qualify for the issuance of a contract carrier permit, and remanded the matter to the Commission.  The Commission did reconsider its guidelines in Decision No. R78-1551, which reformulation was restated by the Commission In the Matter of Application of White and Sons Construction, Inc. (Pollard), Decision No. C80-702 (1980).  The Commission there restated the criteria as follows:

1.
The applicant for a contract carrier permit must first establish that the transportation to be performed is within the definition of “contract carrier” by motor vehicle, § 40-11-103(1), C.R.S.  This is proved in the following manner:  there is a presumption that the proposed service constitutes common carriage, and the method of overcoming this presumption is to establish that the proposed service to a particular potential customer is distinctly different or superior to that of authorized common carriers.

2.
The applicant for a contract carrier permit must establish the existence of a present or future private or personal need, which transportation need must be distinctly different or require service superior to that as currently provided or offered by existing common carriers authorized to provide said service.

3.
Applicant must establish inadequacy of the common carriers to handle the proposed service.  The proper procedure therefore is for the applicant first to demonstrate that the undertaking it proposes is specialized and tailored to a shipper’s distinct or superior transportation need.  The protestants then may present evidence to show they have the ability as well as the willingness to meet that specialized or distinctly different need.  If that is done then the burden shifts to the applicant to demonstrate that it is better equipped to meet the distinct or superior needs of the shipper than the protestants.  The protestant must establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area.

4.
The applicant for a contract carrier permit must establish that it is fit and able to perform the proposed service.

In Decision No. R78-1551, the Commission made it clear that the prohibition (against issuance of a contract carrier permit if the proposed operation of the contract carrier would impair the efficient public service of an authorized common carrier then adequately serving the same territory over the same general highway route) was an independent statutory requirement.  See Decision No. R78-1551,
 at page 8, where the following is stated:

Since the above-referenced statute prohibits the granting of a contract carrier permit, should this Commission determine that the proposed operation of the contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory, it is clear that the issues of adequacy of existent common carrier service and impairment thereof by the proposed grant have in no way been vitiated by the Supreme Court in Denver Cleanup.  The final question regarding impairment of the efficient public service of common carriers adequately serving the same territory is:  upon whom does the burden rest to establish such impairment?  It is believed that such burden has consistently been placed upon the [intervenor] by those courts considering the question. ... In that all of the information, records, and data to establish impairment, along with the peculiar and intimate knowledge thereof would normally be solely within the control and at the disposal of common carrier [intervenors], it is concluded and found herein, that the burden of establishing impairment of the efficient public service of any authorized motor vehicle common carrier rests upon the [intervenors].

T. It is important to note that in the initial reformulation by this Commission in Decision No. R78-1551, and its subsequent adoption of those criteria in Decision No. C80-702, there is no use of the word “then” prefacing the statutory prohibition relating to impairment of common carriers.  Neither is there any such use in Pollard Contracting Company, Inc. v. Public Utilities Commission, 644 P.2d 7 (Colo. 1982), which is the Supreme Court case that approved the Pollard guidelines.  Indeed, the Supreme Court explicitly stated:  

These guidelines are in accord with the statutory standards set forth in § 40-11-103(2), supra, and were properly utilized by the PUC in this case.

644 P.2d at 11.

U. In accord with these decisions is Ace West Trucking v Public Utilities Commission, 788 P.2d 755 (Colo. 1990).  There the Supreme Court utilized the guidelines that had been approved in Pollard in a case similar to the one at issue in this proceeding, namely, the record established that the Applicant’s proposed services would be distinctly different or superior to the common carrier, and the existing common carrier was not able to offer the specialized services.  Nonetheless, the Supreme Court approved the Commission’s review of the issue of whether granting a contract carrier permit would impair Ace West’s common carrier service to the area.

V. At about the same time the Supreme Court was deciding Ace West Trucking, the Commission had a rulemaking underway involving the then-existing Contract Carrier Rules.  This proceeding was instituted by Decision No. C90-1209, opening Docket No. 90R-504B.  The stated purpose of this revision to the Contract Carrier Rules was to make them clearer and simpler.  See Decision No. C90-1209.  There was no indication of any intent to change the substance of the rules or the analysis that had been approved by the Supreme Court.  In fact, the version of the rules attached to Decision No. C90-1209 in Appendix A contains the following proposed rules relating to the impairment issue:

3.4
Intervenors may present evidence to show they have the ability as well as the willingness to meet the specialized needs of the potential shippers or customers.  Intervenors may also present evidence to show that the issuance of the requested permit will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.

3.5
If Intervenors present evidence of their ability and willingness to meet the specialized needs, the burden of proof shifts to the applicant to demonstrate that it is better equipped to meet the distinct needs of the potential shipper or customer than the intervenors.

Thus the rule proposed did not utilize the word “then,” nor did it imply the sequential analysis, with impairment being considered only if the three prior conditions were met, that the Commission suggested in Admired.  A review of the comments filed in that rulemaking does not reveal any proposal for such a sequential and conditional analysis.  The proposed rules were considered during a period of time when the Commission did not enter an order adopting rules, but only gave notice of the adoption.
  When the rules were ultimately promulgated, they contained the criteria in the sequence set forth in the current version, as well as the word “then” in the relevant paragraphs.  The Commission gave no written explanation for the ultimate wording that it selected.

W. Thus it appears that the Commission in its rulemaking that adopted the current version of the rules
 did not intend to alter the analysis which had been approved by the Supreme Court in Pollard and Ace West Trucking, but rather sought simply to clarify and simplify the rules.

X. From the above analysis the Administrative Law Judge (ALJ) concludes that when the Commission adopted the current version of the rules, it did not intend that the first three criteria had to be established before the Commission could conduct a review of whether or not issuance of the contract carrier permit would impair the efficient public service of any authorized common carrier then adequately serving the same territory over the same general routes.  Indeed, such a change would have been a significant modification to the criteria and the analysis that had been approved by the Supreme Court in Ace West Trucking and Pollard.

Y. As pertinent to this proceeding, the ALJ concludes that he may consider impairment to CTI that would result from the issuance of the permit, even though CTI cannot offer the precise service proposed by Four Winds.

A consideration of that issue leads to the conclusion that issuance of the permit would substantially impair the efficient public service of CTI.  The evidence demonstrated that CTI is in a very precarious financial position.  The evidence further established that in similar circumstances to these, namely, the Casino Coach facility opening in Aurora near CTI’s Aurora facility, there was substantial diversion of traffic to 

the contract carrier.  Twenty percent of the existing player traffic disappeared.  The close proximity of the 88 Wadsworth location to the Hobby Lobby location, coupled with the free transportation provided at 88 Wadsworth for both employees and patrons, suggests, and the ALJ finds, that there will be substantial diversion of traffic from the Hobby Lobby location to 88 Wadsworth.  It may be that some other customers and employees will also divert away from the Heritage Square Center.  The traffic diverted will likely be at least 20 percent of CTI’s player customers from the Hobby Lobby location, similar to the Buckingham Square location, plus a substantially higher percentage of the 500 employee round trips transported each month from Hobby Lobby.  Some employee diversion from Heritage can also be expected, although the percentage is likely to be lower given the distance between Heritage Square and 88 Wadsworth.

Z. Such diversion of traffic will have a significant deleterious effect upon CTI and likely cause CTI at least initially to reduce the number of runs to and from the Central City/Black Hawk area, which will impair the efficient public service that it provides.  Ultimately, it is conceivable that the opening of this location could be the deathblow to CTI, causing it to cease operations completely.  This is not a dramatic overstatement, given the state of the balance sheet and the operations of CTI.  Therefore the ALJ concludes that the Commission may not issue the permit sought in this application under the restriction found in § 40-11-103(2), C.R.S.

IV.
conclusions

AA. Four Winds has established by a preponderance of the evidence that the service it proposes to provide to the Casino is specialized and tailored to Casino’s distinct needs.

AB. CTI does not have the ability to provide the distinctly specialized and tailored needs of Casino. Specifically, it cannot limit the passengers it transports to only Casino employees and Casino customers.

AC. CTI has established that the proposed operation of Four Winds will impair the efficient public service of CTI serving the same area as proposed in the application.

AD. Under § 40-11-103(2), C.R.S., the Commission may not issue the permit which is sought in this application.

AE. The application should be dismissed.

AF. In accordance with § 40-6-1-109, C.R.S., it is recommended that the Commission enter the following order.

V.
order

AG. The Commission Orders That:

1. Docket No. 02A-252BP, being an application of Four Winds, Inc., doing business as People’s Choice Transportation, Inc., is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________
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� Application of Curnow Transportation Company, Decision No. 76151.


� Application of Pinion Transport, Inc., Application No. 30855-PP.


� See Decision No. C90-1209, indicating that the rules would be considered under the Administrative Procedure Act, §§ 24-4-101-108, C.R.S.  


� There have been subsequent rulemakings involving the Contract Carrier Rules that have not impacted the portions dealing with the criteria for granting a contract carrier permit.


� Four Winds argues the contrary in its Posthearing Statement at p. 4.
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