Decision No. R02-842

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-289BP

in the matter of the application of r i transportation llc for authority to operate as a contract carrier by motor vehicle for hire.

recommended decision of
administrative law judge
ken f. kirkpatrick
dismissing application
without prejudice

Mailed Date:  August 5, 2002

Appearances:

Roma Bakaev, Aurora, Colorado, for the Applicant; and

Andrew Newell, Esq., Denver, Colorado, for Metro Taxi, Inc.

I.
statement

A. This application was filed on May 16, 2002, and the Commission gave notice of it on June 3, 2002.  Interventions were filed by R&R Transportation on June 28, 2002; by Specialty Transportation on June 28, 2002; by Kids Wheels, LLC on July 1, 2002; and by Metro Taxi, Inc. (Metro), on July 3, 2002.

By Decision No. R02-790-I, July 18, 2002, the application was amended by restricting against the 

transportation of any passengers 17 years of age or younger.  The application in its amended form is as follows:

For authority to operate as a contract carrier by motor vehicle for hire

for the transportation of passengers and their baggage

between all points in the Counties of Adams, Arapahoe, Denver, and Jefferson, State of Colorado.

RESTRICTION
Restricted to providing transportation service for the City and County of Denver Department of Human Services, 1200 Federal Boulevard, Denver, Colorado 80204.  Restricted against the transportation of any passenger 17 years of age or younger.

B. The matter was scheduled for a hearing to be held on August 5, 2002 in a Commission hearing room in Denver, Colorado.  At the assigned place and time the undersigned Administrative Law Judge called the matter for hearing.  During the course of the hearing Roma Bakaev testified on behalf of the Applicant R I Transportation, LLC (R I).  At the conclusion of the Applicant’s case-in-chief, Intervenor Metro moved to dismiss the application, which motion was granted.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.

II.
findings and conclusions

D. Applicant R I seeks to provide contract carrier services for the City and County of Denver Department of Human Services.  R I seeks to become Medicaid certified and provide service to Medicaid patients.  R I currently has available a 1994 Pontiac Bonneville, but Applicant’s principal is considering purchasing a wheelchair van to help transport disabled passengers.  R I would not operate 24 hours a day 7 days a week, but rather perhaps Monday trough Friday or Sunday, up to 10 hours per day.  Applicant conceded that the same services that it seeks to provide could be provided by Metro.

III.
discussion

E. The standards for granting a contract carrier permit are contained in the Rules, Regulations, and Civil Penalties Governing Contract Carriers of Passengers by Motor Vehicle, found at 4 Code of Colorado Regulations 723-23.  In particular, Rule 4, Minimum Criteria for Issuance or Extension of a Permit, provides as follows:

4.1
In an application for a permit or for an extension of a permit:

4.1.1
An applicant shall bear the burden of proving that the service it proposes to provide to potential customers is specialized and tailored to meet the potential customer’s distinct needs.

4.1.2
An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of the potential customers.

4.1.3
If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential customers, the applicant must then demonstrate that it is better equipped to meet such needs of the potential customers than the intervenor.

4.1.4
An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.

In this proceeding, the applicant never established that the service it proposed was specialized and tailored to the distinct needs of the City and County of Denver Department of Human Services.  In fact, Applicant conceded that the service it would provide was no different than that provided by Metro and that Applicant would refer people to Metro when the Applicant was not operating.  Thus Applicant has failed to bear its burden and the application should be dismissed without prejudice.

F. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV.
order

G. The Commission Orders That:

1. Docket No. 02A-289BP, being an application of R I Transportation, LLC, Aurora, Colorado, is dismissed without prejudice.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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