Decision No. R02-792

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-057R

in the matter of the application of city of lafayette for authority to construct a pedestrian/bicycle crossing over the burlington northern and santa fe railway road at approximately mile post 19.5 for access to rock creek open space.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting application

Mailed Date:  July 22, 2002

Appearances:

Richard F. Rodriguez, Esq., Denver, Colorado, for the City of Lafayette;

Walter J. Downing, Esq., Denver, Colorado, for the Burlington Northern and Santa Fe Railway Company; and

John H. Baier, Denver, Colorado, for the Staff of the Commission.

I.
statement

A. This application was filed by the City of Lafayette (“City”) on January 31, 2002.  The Commission gave notice of the application on February 6, 2002.  Staff of the Public Utilities Commission filed its Notice of Intervention on February 6, 2002.  The Burlington Northern and Santa Fe Railway Company (“BNSF”) filed its Notice of Intervention on February 13, 2002.

B. By Order and Notice dated April 5, 2002, the matter was scheduled for a hearing to be held on May 7, 2002, in Lafayette, Colorado.  At the request of the City that hearing was vacated and rescheduled for July 9, 2002 in Lafayette, Colorado.

C. At the assigned place and time the undersigned called the matter for hearing.  During the course of the hearing Exhibits 1 through 13 were admitted by stipulation.  Administrative notice was taken of Decision No. R00-818, and it was assigned Exhibit 14 for identification.  Exhibit 15 was admitted as a rough sketch of a modified proposal.  Exhibit 16 is a late-filed exhibit authorized to be filed within two weeks of hearing, consisting of formal drawings of the concepts set forth in Exhibit 15.  At the conclusion of the hearing the matter was taken under advisement.

D. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II.
findings of fact

E. This is an application by the City for an order from the Commission authorizing it to install a pedestrian and bicycle crossing over the BNSF track located at approximately mile post 19.5, located within the City.  The BNSF track in question is a spur line.  Currently there are two trains per week serving a limited number of customers.  The spur line ends approximately one mile north of the crossing which is the subject of this application.  Train speed is approximately 15 to 20 miles per hour, with trains being of mixed freight of 10 to 15 cars each with one to two locomotives.  There are no present plans for an increase in train traffic, which is currently limited to one day per week.

F. The proposed crossing is located on the railroad right-of-way approximately three quarters of a mile north of Dillon Road and one-half mile east of Highway 287.  The Lafayette Corporate Campus (“Campus”) is directly adjacent to the right-of-way southwest of the proposed crossing.  Northwest of the proposed crossing and adjacent to the railroad right-of-way is empty land which has been approved by the City for development of an Exempla Hospital.  Immediately to the east of the right-of-way is vacant land which leads to Rock Creek, which flows in a meandering fashion generally parallel to the railroad right-of-way approximately one quarter mile east of it.  As part of its development agreement with the City, the Campus will purchase and give to the City the land east of the right-of-way and west of Rock Creek, but the City is reluctant to take possession without any access.

G. The comprehensive plan for the City and the 1997 Parks and Trail Plan call for recreational trails and the interconnection of recreational trails within the City and between City trails and other trails.

H. City plans to develop a trail along Rock Creek in the vicinity of the proposed crossing.  No trail exists within a half-mile or so of the proposed crossing at present.  However, there are trails to the north and trails to the south that ultimately will be connected when the City obtains land or right-of-way along Rock Creek.  See Ex. 13.

I. There currently is access to the existing trails at 120th Street approximately one mile or so northeast of the proposed crossing in an undeveloped area.  However, there is limited parking at this access point.  There is a crossing of the BNSF right-of-way to the South at Dillon Road that could potentially provide access to the trail as extended.  However, current plans for the Northwest Parkway call for a major intersection, just west of the railroad right-of-way, where the Parkway crosses Highway 287 near Dillon Road.  This proposed major intersection will involve realignment of Dillon Road.  With the currently planned realignment of Dillon Road, and considering the need for access ramps, there will not be sufficient land available to provide access to the trail at this location.

J. Approximately one-quarter mile to the northwest of the proposed crossing is the South Pointe Development.  The South Pointe Development is a fully built-out subdivision that currently has approximately 1,000 people living in it, including families with children.  South Pointe Drive, which is directly to the west of the proposed crossing, is currently permitted by the State Department of Transportation for a four-way traffic signal.  At some point in the future when traffic permits, a four-way signal to cross Highway 287 into the Campus area and the vicinity of the proposed crossing will be available.

K. The proposed crossing is located where a private crossing presently exists.  The Patina Oil and Gas Corporation uses the public crossing to access its natural gas well on the east side of the right-of-way.  The City’s proposal, as amended at the hearing, would be to have the access trail located immediately adjacent to the existing private crossing.  The existing private crossing would have a locked gate.  The pedestrian access trail would be a ten-foot wide trail with a gate that was unlocked but spring loaded to close.  In addition, there would be three signs on each side of the right-of-way (a railroad warning sign, a railroad crossing sign, and a stop sign) in addition to a painted stop bar on the paved apron.

L. The BNSF opposes an at-grade crossing, suggesting that an at-grade crossing will inevitably lead to accidents.  However, should an at-grade crossing be approved, the BNSF feels that the crossing should have the signage, striping, and gates as suggested by the City in Exhibits 15 and 16.

M. The Campus has installed concrete boxes for drainage purposes north of the proposed crossing.  These concrete boxes go underneath and reinforce a trestle that previously existed.  There are three high-pressure gas mains that parallel the railroad right-of-way that would have to be relocated should a grade separation be ordered for the proposed crossing.  The cost of the concrete boxes for drainage, which are smaller than would be required for a grade separation for the trail, was $500,000.  In addition, there is a groundwater problem in the area of the proposed crossing in that the groundwater is perched with no place to drain to.  The estimated cost of a grade separation for the pedestrian bicycle path at the location is approximately $1,000,000.  The estimated cost of an at-grade crossing is approximately $10,000.  The City proposes to have the General Improvement District, which is supported by the Campus, pay the capital expense as well as maintain the crossing.  Sufficient funds currently exist to pay for the establishment of the at-grade crossing and the maintenance.  There are insufficient funds available for a grade separation.

III.
discussion

N. The City feels that the trails will be lightly used, but that access is needed off of the highways.  It notes that the railroad tracks are hardly used at all, only one day per week with two slow moving trains.  A grade separation at a cost of $1,000,000 is clearly not warranted, it suggests.  The City’s policy is to encourage trails and connection of trails, which granting this application will allow it to do.  In addition, the City feels that its proposal will be reasonably safe, meet the needs of the railroad, and protect the public.

O. The Administrative Law Judge agrees with the City.  There is very low railroad usage of the track, and pedestrian and bicycle usage is likely to be low.  While there may be some increase in pedestrian and bicycle and perhaps equestrian use, a future increase to the rail traffic is unlikely.  The exposure factor (number of crossings times number of trains) is quite small for the proposed crossing.  The crossing speeds of non-motorized traffic will be slow, allowing for recognition of trains.

P. The City, as the proponent of an order approving the crossing, has the burden of proof.  See § 24-4-105(7), C.R.S.  Here the City has established a need for the crossing.  The open space needs of the City, as set forth in its comprehensive plan and parks and trails plans, call for the connection of the Rock Creek trail from the north and the south.  The access to the north at 120th Street is limited and over a mile from the existing access point.  Families and children who utilize the bike trail would find this access point inconvenient and perhaps dangerous if they rode across or along Highway 287 and South Boulder Road.  Convenient and safe access nearby to the south is questionable given the planned Northwest Parkway alignment with the Highway 287 intersection.  The establishment of a formal crossing, with advance warning devices and a stop sign, along with a gate, will prevent accidents and promote the safety of the public as required by § 40-4-106(2)(a), C.R.S.  Therefore the application should be granted.

IV.
conclusions

Q. The City has established a need for the proposed crossing to provide access to the future trail connecting the existing portions of the Rock Creek trail and other trails and open space areas.  The access point will also allow access to land which will be dedicated to the City by the developer of the Campus.  This will meet the open space needs of the citizens of the City.

R. The proposed crossing will prevent accidents and promote public safety by warning individuals of the crossing in accordance with the Manual on Uniform Traffic Control Devices and by further reducing the amount of bike and pedestrian traffic on U.S. Highway 287 and South Boulder Road.

S. Establishment of a grade separation is not warranted.

T. The application should be granted.  In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

V.
Order

U. The Commission Orders That:

1. Docket No. 02A-057R, being an application of the City of Lafayette, Colorado, is granted as amended at hearing.  The City of Lafayette is authorized and ordered to build an at-grade crossing adjacent to the private crossing in accordance with the plans set forth in Exhibit 16.  The City of Lafayette shall utilize advance warning signs and a stop sign in accordance with the Manual on Uniform Traffic Control Devices.  The crossing material between the rails shall be concrete.  The City of Lafayette shall maintain the crossing for the life of the crossing.

2. The City of Lafayette shall notify the Commission, by a filing in this docket, when the crossing is complete.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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