Decision No. R02-791

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02M-364CP

application of snow limousine, inc., for an order of the commission exempting driver thomas hughes from the requirement of part 391.41(b)(3)(diabetes) of the commission’s motor carrier safety rules.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting waiver

Mailed Date:  July 19, 2002

I.
statement

A. This application was filed on July 1, 2002, and it was set for a hearing to be held on July 18, 2002.  By this application Snow Limousine, Inc. (“Snow Limousine”), seeks a three-year waiver of Rule 391.41(b)(3) of the Commission’s Motor Carrier Safety Rules found at 4 Code of Colorado Regulations 723-15 in connection with driver Thomas Hughes.  Rule 391.41(b)(3) provides that a person is physically qualified to drive a motor vehicle if that person has no established medical history or clinical diagnosis of diabetes mellitus currently requiring insulin for control.

B. At the assigned place and time the undersigned called the matter for hearing.
  During the course of the hearing testimony was received from Calvin Vagneur, an owner of Snow Limousine, and Thomas Hughes, the driver for whom the subject waiver is sought.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record of this proceeding along with a written recommended decision containing findings of fact, conclusions of law, and a recommended order.

II.
findings and conclusions

D. Snow Limousine is both a common carrier of passengers under PUC No. 14114L2 and a luxury limousine provider under Registration LL-00991.

E. Hughes has been employed by Snow Limousine as a driver for almost seven years.  He is diabetic and has been on insulin for approximately 11 years.  He has previously obtained waivers from this Commission, allowing him to drive with his diabetes.  He has taken insulin to control his condition for the last 11 years.  He currently tests his blood sugar levels and takes insulin twice per day, 25 units in the morning and 5 in the evening.  His blood sugar readings average 135 to 145 fairly consistently.  He has had no incidents hypoglycemia in the past several years.  He does carry a candy bar in the glove compartment when he drives to prevent low blood sugar, which can occur as a complication of diabetes.  He has neuropathy in his feet, causing some stiffness and decreasing flexibility.  However, he has no numbness and can feel the pedals when he drives.  Hughes regularly consults with a physician to monitor his diabetes condition.

F. Hughes is an excellent driver and has a good motor vehicle driving record.  Driving for Snow Limousine is his sole source of income.  Hughes has a 30-year old son with a medical condition whom he helps financially.

G. Qualified dependable drivers are difficult to find and employ in the Aspen area where Snow Limousine operates.  Finding drivers who are courteous, obey the law, are dependable, and are willing to live in the area is extremely difficult.  Snow Limousine has problems obtaining and retaining drivers.

H. Failure to grant the waiver would work a hardship on Snow Limousine by preventing it from using a dependable, qualified, and reliable driver, and would work a detriment to the public.  Failure to grant the waiver would work a hardship financially on Hughes, as the driving income is his sole source of income.  Granting the waiver will not present any danger to the public given Mr. Hughes’ control of his condition and its unchanging nature over the last several years.  Therefore granting the waiver is in the public interest.

I. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III.
order

J. The Commission Orders That:

1. Snow Limousine, Inc., Aspen, Colorado, and Thomas Hughes, are granted a waiver from Rule 391.41(b)(3) of the Commission’s Motor Carrier Safety Rules, 4 Code of Colorado Regulations 723-15.  This waiver shall be good for a period of two years beginning with the effective date of this Order.

2. Ordering Paragraph No. 1 above, which grants the waiver, is conditioned upon Thomas Hughes providing a Department of Transportation Physical Examination Form to the Commission within 30 days of the effective date of this Order.  Should the report not be filed then Ordering Paragraph No. 1 above, which grants the waiver, shall be null and void.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� The hearing was conducted by telephone.
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