Decision No. R02-789-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02U-236T

in the matter of THE declaration of level 3 communications, LLC’s intent to serve within territory of rural telecommunications provider.

interim order of
administrative law judge
dale e. isley
establishing scope of proceeding

Mailed Date:  July 18, 2002

I.
statement

A. The captioned proceeding was initiated on April 22, 2002, when Level 3 Communications, LLC (“Level 3”) filed a Declaration of Intent to Provide Service Within Territory of Rural Telecommunications Provider with the Colorado Public Utilities Commission (“Commission”).
  The Declaration provides notice of Level 3’s intent to provide telecommunications services within four local calling areas now served by CenturyTel of Eagle, Inc. (“CenturyTel”).

On April 24, 2002, the Commission issued its Notice of Application Filed (“Notice”).  Among other things, the Notice established deadlines for the submission of petitions to intervene by interested parties and for filing testimony and exhibits.

B. The Petition to Intervene filed in this matter by CenturyTel was granted on June 14, 2002.  See, Decision No. R02-677-I. A request to intervene filed by the Colorado Telecommunications Association, Inc. (“CTA”), was denied.  However, CTA was authorized to participate in this proceeding as amicus curiae.  See, Decision No. R02-672.

C. A pre-hearing conference was held on June 24, 2002, the result of which was to establish procedures and a procedural schedule governing this case.  At the pre-hearing conference the parties indicated that there was some disagreement concerning the scope of issues to be addressed in this proceeding.  Accordingly, they were directed to submit a joint statement on or before July 10, 2002, listing the issues they each believed to be encompassed by this matter as well as identifying those issues they agreed were within the scope of this proceeding.  See, Decision No. R02-713-I.

D. On July 10, 2002, Level 3 and CenturyTel submitted individual statements of the issues they contend should be addressed in this case.
  CenturyTel listed eight individual issues that it urges the Administrative Law Judge (“ALJ”) to adopt for the purpose of defining the scope of this proceeding.  Level 3 has reviewed CenturyTel’s proposed issues and contends that they constitute “interconnection issues” that are more appropriately considered within the context of procedures established by the Commission for the arbitration of interconnection agreements.  See, 4 Code of Colorado Regulations (“CCR”) 723-46.  Level 3 contends that the scope of this proceeding should be limited to whether it has complied with the requirements of the Commission’s rule governing declarations of intent to serve within the territory of a rural telecommunications provider.  See, 4 CCR 723-25-5.

The ALJ agrees with the position advanced by Level 3.  The issues listed by CenturyTel all involve questions concerning interconnection methods and architecture, exchange of traffic, and compensation mechanisms relating to that traffic.  Apparently, the parties are currently attempting to negotiate an interconnection agreement designed to govern the terms and 

conditions under which they will exchange traffic within the area encompassed by the Declaration.  Those negotiations may resolve the issues identified by CenturyTel.  If not, the Commission can decide them through an interconnection agreement arbitration proceeding.  As pointed out by Level 3, it makes little sense to litigate these issues twice.  In sum, while the issues identified by CenturyTel, and its related concerns regarding the payment of access charges, may be legitimate, they are best raised and considered in a proceeding brought under 4 CCR 723-46.

E.  Level 3 has been authorized to provide local exchange telecommunications services throughout the State of Colorado.  See, Decision No. C98-373.  The Declaration provides notice of its intent to provide service within the areas identified therein that are now served by CenturyTel.  The only issue involved in this proceeding is whether Level 3 has complied with the provisions of 4 CCR 723-25-5.  Accordingly, the answer testimony and exhibits to be filed by CenturyTel, the rebuttal testimony and exhibits to be filed by Level 3, and any statements of position submitted in this matter shall be limited to addressing that issue.
    

II.
order

F. It Is Ordered That:

1. The scope of this proceeding is limited to determining whether the Declaration of Intent to Provide Service Within Territory of Rural Telecommunications Provider filed by Level 3 Communications, LLC, on April 22, 2002, complies with the provisions of 4 Code of Colorado Regulations 723-25-5.

2. This Order shall be effective immediately.  
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DALE E. ISLEY
_______________________________
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� On May 14, 2002, Level 3 filed a Supplement to the Declaration.  The initial Declaration and the Supplement are collectively referred to herein as the “Declaration.”


� The involved calling areas include the La Junta, Lamar, Wray, and Yuma exchanges as more particularly described in the exchange boundary descriptions and maps attached to the Declaration.


� On June 13, 2002, Level 3 filed its direct testimony pursuant to the deadline established by the Notice.


� Level 3 and CenturyTel indicated in these filings that they were unable to submit a joint statement listing any issue that they both agreed was encompassed by this proceeding.


� The answer testimony to be filed by CenturyTel should specifically identify those portions of 4 CCR 723-25.5 it contends Level 3 has failed to comply with.
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