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i.
STATEMENT, FINDINGs, AND CONCLUSIONS

A. The captioned petition for a declaratory order (“Petition”) was filed with the Colorado Public Utilities Commission (“Commission”) by Kids Wheels, LLC (“Kids Wheels”) on May 30, 2002.    

B. Notice of this proceeding was published in the Commission’s “Notice of Applications Filed” (the “Notice”) on June 17, 2002, as follows:

 
Application for a Declaratory Order stating that any passenger carrier granted and issued a certificate of public convenience and necessity from this Commission to operate as a common carrier, or any passenger carrier granted and issued a permit from this Commission to operate as a contract carrier, can provide non-emergent medical transportation for Medicaid clients only as authorized by the carrier’s certificate or permit.

C. Petitions to intervene were filed by the following carriers:  Tazco, Inc., doing business as Sunshine Taxi (“Tazco”); Metro Taxi, Inc. (“Metro Taxi”); Mary C. Donaldson, doing business as Save-A-Buck Taxi; Golden West Commuter, LLC (“Golden West”); and Florence M. Barajas, doing business as Your Ride Transportation Services.

D. By letter dated June 27, 2002, and directed to M. Michael Cook, Executive Director of the Department of Regulatory Agencies, Arapahoe County Community Services (“Arapahoe County”) submitted a response to the Petition.  

E. On July 1, 2002, Kids Wheels filed a pleading requesting that this proceeding be dismissed.  

F. By Decision No. R02-752-I, the undersigned afforded the parties an opportunity to respond to Kids Wheels’ dismissal request on or before July 15, 2002, in light of the fact that it had failed to serve parties with the same as required by 4 Code of Colorado Regulations (“CCR”) 723-1-7(b).

On July 15, 2002, Metro Taxi and Tazco filed responses opposing Kids Wheels’ request to dismiss this matter.
  On that 

same date, Golden West filed a response in support of the dismissal request.  No other party filed a response. 

G. Rule 60 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-60, provides that the Commission may issue a declaratory order “to terminate a controversy or to remove an uncertainty as to the applicability to a petitioner of any statutory provision or Commission rule, regulation or order.”

H. The Petition was motivated by Kids Wheels’ belief that Arapahoe County intended to utilize motor carriers who may not hold appropriate operating authority from the Commission to provide non-emergent Medicaid transportation services in connection with one or more contracts it might be awarded to provide transportation brokerage services.  In its response, Arapahoe County stated that it intends to continue its prior practice of using carriers properly authorized by the Commission to provide the subject transportation services in the event it is awarded the brokerage contracts.  This resolved the “controversy” and/or “uncertainty” complained of by the petitioner, Kids Wheels, thereby resulting in its request to withdraw the Petition.

I. Metro Taxi and Tazco contend that there are other issues raised by the Petition that require resolution in the context of this proceeding.  The undersigned disagrees.  The controversy or uncertainty posed by the Petition and encompassed by the Notice has been resolved and, as a result, a justiciable controversy no longer exists.

J. In their objection to the dismissal of this proceeding Metro Taxi and Tazco raise hypothetical issues relating to the way in which Arapahoe County may conduct brokerage operations in the event it is awarded the subject contract(s).  However, these issues may never arise.  See, Heron v. City and County of Denver, 411 P.2d 314 (1966)(in action for declaratory judgment there must be a justiciable issue or legal controversy extant and not a mere possibility that one may arise).  For example, it is not yet clear that Arapahoe County has actually been awarded a contract by the City and County of Denver or others to provide brokerage services in connection with Medicaid transportation.  See, paragraph 3 of Arapahoe County’s response (“Arapahoe County intends to maintain its current Agreement format if it is asked by any of the above entities to be their ‘Broker’ [State Designated Entity]”)  (emphasis added).  If Arapahoe County commences providing such services by using carriers who do not hold appropriate operating authority, carriers who have standing to raise this issue may properly do so in a complaint proceeding.  However, in the absence of an actual factual controversy, any findings the Commission might make in this proceeding would be advisory only.  See, Farmers Elevator Co. v. First National Bank, 489 P.2d 318 (1971) (no proceeding lies under Declaratory Judgment Act to obtain merely an advisory opinion).

K. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
ORDER

L. The Commission Orders That:

1. The request of Kids Wheels, LLC to withdraw the captioned declaratory order proceeding is granted.

2. Docket No. 02D-304CP-Declaratory is dismissed.

3. The hearing of this matter, currently scheduled for July 29, 2002, is vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� The Metro Taxi pleading opposing dismissal also requested that the hearing be continued, that a pre-hearing conference be scheduled, and that the response time to these requests be shortened.  Metro Taxi has also requested that two subpoenas be issued in connection with the July 29, 2002, hearing.  The terms of this Recommended Decision render these requests moot. 


� In its response, Golden West agrees that the proceeding should be dismissed for this reason.
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