Decision No. R02-776

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02D-214CP

in the matter of the application of designated drivers for a declaratory order.

recommended decision of
administrative law judge
ken f. kirkpatrick
finding certain transportation
services subject to the
jurisdiction of the commission

Mailed Date:  July 15, 2002

Appearances:

Scott Tombaugh, doing business as Designated Drivers, Longmont, Colorado, Pro Se;

Andrew Newell, Esq., Denver, Colorado, for Metro Taxi, Inc.; and

Rachel Von Rivenburgh, President, Town and Country Transportation Services, Inc., Longmont, Colorado.

i.
statement

A. This request for a declaratory order was filed on April 1, 2002.  The Commission gave notice of it on April 22, 2002.  Interventions were filed by San Miguel Mountain Ventures, LLC, doing business as Telluride Express (“Telluride Express”) on May 17, 2002; by Town and Country Transportation Services, Inc., on May 21, 2002; and by Metro Taxi, Inc., on May 22, 2002.  By Order and Notice dated May 24, 2002, the matter was set for a hearing to be held on July 2, 2002 in a Commission hearing room in Denver, Colorado.  A hearing was held on that date.  During the course of the hearing administrative notice was taken of Exhibits 1 through 3.  At the conclusion of the hearing the matter was taken under advisement.

B. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II.
findings of fact

C. This is a request for a declaratory order stating that the following transportation services are not subject to the jurisdiction:

(1)
The applicant provides a driver to a customer; 

(2)
Neither the applicant nor the driver own or lease the vehicle; 

(3)
The driver drives a vehicle that is owned by, leased by, or otherwise in the possession of the customer; 

(4)
A customer rides as a passenger in the vehicle; 

(5)
The driver drives the vehicle over public highways to the customer’s destination, where the driver disembarks from the vehicle; 

(6)
The driver leaves the customer and the vehicle at the customer’s destination; and 

(7)
The applicant is paid by the customer for the service so provided.

D. The service offered by the Applicant’s business is to provide a driver for a person who has had too much to drink yet wants to go home in their own personal vehicle.  Applicant’s business model calls for it to send a crew of two persons to the person requesting service.  One of Applicant’s associates will drive the customer’s vehicle, with the customer inside, to a destination of the customer’s choosing, typically the customer’s home.  Another of the Applicant’s associates will drive a follow car behind.  Once the destination is reached, the owner will disembark, pay the individual that drove his car, who will then get into the follow car and go to the next assignment.  Applicant currently charges $15, of which $7 goes to one driver, $5 to the other, and $3 to Applicant’s business.  Applicant provides these services over the highways of the state.

E. Applicant seeks to transport the customer only between points in the customer’s own vehicle.  Applicant does not have any Commission authority, and it seeks a declaration that none is required for the service that it proposes to provide.

III.
discussion

F. There are several statutory provisions pertinent to this proceeding.  As pertinent to this proceeding, § 40-1-102(3)(a), C.R.S., defines a common carrier as

Every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle, aircraft or other vehicle whatever by indiscriminately accepting and carrying for compensation passengers between fixed points or over established routes or otherwise and includes lessees, trustees, or receivers thereof, whether appointed by a court or otherwise;… (Emphasis added.)  

Section 40-10-101(4)(a), C.R.S., provides as follows:

“Motor Vehicle Carrier” means every person, lessee, trustee, receiver, or trustee appointed by any court whatsoever owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier over any public highway between fixed points or over established routes or otherwise, whether such business or transportation is engaged in or transacted by contract or otherwise... (Emphasis added.)

Section 40-10-104(1), C.R.S., provides as follows:

No motor vehicle carrier shall operate any motor vehicle for the transportation of persons upon the public highways of this state in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.  This subsection (1) shall not apply to hearses or ambulances or other emergency vehicles.

Section 40-16-101(6.5), C.R.S., provides as follows:

“Property Carrier by Motor Vehicle” means any person who transports the property of others for compensation, in intrastate commerce, upon the public highways of this state by use of a motor vehicle; except that the term does not include a towing carrier as defined in § 40-13-101.

Finally, § 40-16-103, C.R.S., provides as follows:

Registration Requirements.  No person may offer services pursuant to this article unless he is registered with the Public Utilities Commission of this state.  Such registration shall include the name and address of the registrant and proof of insurance as required by § 40-16-104.  The Public Utilities Commission shall revoke the registration of any person not complying with the insurance and safety requirements of this article until the person attains such compliance.  In addition, the Public Utilities Commission shall revoke the registration of any person who fails to maintain with the Public Utilities Commission the name and address of the agent of such person upon whom process, notice, or demand required or permitted by law will be served upon the person may be served.

G. The issue presented is whether the service provided by the Applicant is a service regulated by this Commission.  Applicant contends that he does not provide passenger transportation or property transportation, but rather simply provides a driver for hire.  Intervenors contend that Applicant is a common carrier operating by controlling a motor vehicle used in serving the public in the business of the transportation of persons for compensation.

H. No party has cited any Colorado court case on point.  However, there are many federal cases interpreting similar provisions as they existed in the Interstate Commerce Act prior to the deregulation of property transportation.  As noted in Interstate Commerce Commission v. Triple A Con Driver’s Exchange, Inc., et al., 340 F.2d 820 (1965):

It is too late to argue, and Triple A Con does not, that a transportation service is immunized from the 

prohibitions of §§ 203(c) [prohibiting for-hire transportation without a permit or certificate] and 206(a)(1) [requiring a common carrier by motor vehicle to obtain a certificate of public convenience] of the Motor Carrier Act, 49 USCA §§ 303(c) and 206(a)(1), by the mere fact that the only thing being transported is a motor vehicle which itself furnishes the motive power.  The problem seems first to have arisen in connection with the delivery of new automobiles.  The [Interstate Commerce] Commission early took the position that delivery of a single car under its own power was no less “transportation” than was the use of one car for towing or carrying others.  [Citations omitted.]  Later the Commission extended the principle thus established to cases where the motor vehicle was not being transported for sale, but merely for the convenience or an owner, see Re: Automotive Shippers, Common Carrier Application (1955) 64 MCC 475, and it has been sustained in this position by a number of court decisions…

I. The court in Triple A then went on to address a situation where Triple A acted by bringing together the owners of automobiles who wanted them driven from one part of the country to another and persons who wanted to drive them in order to get a cheap trip.  Triple A charged both the owner of the vehicle and the driver a fee.  Triple A never took possession of any vehicles, but did direct the drivers where to go.

The court concluded that it was obvious that a transportation service was being provided, and that Triple A was providing the service.  As it was providing the drivers, and it 

was immaterial who owned the vehicle, Triple A was found to be a common carrier.

J. It can thus be seen that Applicant’s argument in this proceeding that it is not regulated because it does not own the vehicle cannot withstand scrutiny.  Indeed, the Colorado Public Utilities Law appears even broader than the federal statute under which the Triple A case was decided.  Colorado law specifically defines any person controlling any motor vehicle for compensation over any public highway as a motor vehicle carrier, and requires that the motor vehicle carrier be certificated.  Also, the applicant here is also paying the drivers, unlike Triple A, and this is even stronger evidence that applicant is a common carrier.

K. In addition, it appears that the applicant is also providing property carrier transportation under § 40-16-101(6.5), C.R.S., as he is transporting the vehicle as well as the passenger.

IV.
conclusions

L. The transportation service that is the subject of this declaratory order would require a certificate of public convenience and necessity to operate as a motor vehicle carrier, and it would require registration as a property carrier by motor vehicle.

M. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

V.
order

N. The Commission Orders That:

1. The transportation services described above would require the provider to be certificated as a motor vehicle carrier and registered as a property carrier by motor vehicle.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________


Administrative Law Judge
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� The applicable definition of common carrier at the time was as follows:


The term “common carrier by motor vehicle” means any person which holds itself out to the general public to engage in the transportation by motor vehicle in interstate or foreign commerce of passengers or property or any class or classes thereof for compensation, whether over regular or irregular routes...
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