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I.
procedural background

A. The captioned proceedings were initiated on November 14, 2001, when Public Service Company of Colorado (“PSCo”), filed a Complaint and Application to Amend CPCN to Serve Willow Trace Subdivision with the Colorado Public Utilities Commission (“Commission”).  The Complaint named Intermountain Rural Electric Association (“IREA”) as Respondent and was assigned Docket No. 01F-530E.  The application proceeding was assigned Docket No. 01A-531E.

B. On November 16, 2001, the Commission issued its Order to Satisfy or Answer in Docket No. 01F-530E and its Notice of Application Filed in Docket No. 01A-531E.
  On that date it also issued an Order Setting Hearing and Notice of Hearing setting Docket No. 01F-530E for hearing on January 23, 2002. 

C. A timely Answer and Intervention to the PSCo Complaint/Application was filed by IREA.  A timely Intervention to the PSCo Application was also filed by the Staff of the Colorado Public Utilities Commission.

D. On December 19, 2001, the Commission granted PSCo’s motion to consolidate the captioned proceedings and assigned these matters to the undersigned Administrative Law Judge (“ALJ”) for disposition.  See, Decision No. C01-1321.   

E. By Decision No. R01-1322-I the ALJ granted PSCo’s motion to vacate the previously scheduled January 23, 2002, hearing and to hold a pre-hearing conference.  Such a conference was held on January 10, 2002, the result of which was to establish procedures and a procedural schedule governing this case.  See, Decision No. R02-42-I.  Certain of those procedures were modified by a subsequent Order.  See, Decision No. R02-206-I.

F. On April 30, 2002, IREA filed a Motion to Dismiss this proceeding.  That motion was denied on May 16, 2002, by Decision No. R02-571-I.    

G. On May 21, 2002, the ALJ called the matter for hearing at the assigned time and place.  PSCo and IREA appeared through their respective legal counsel.  As a preliminary matter, the ALJ granted IREA’s request to sequester the witnesses appearing at the hearing.      

H. During the course of the hearings held on May 21 and 22, 2002, PSCo Exhibits 1 through 15 and IREA Exhibits A through G, I, J, L1 through L5, and M were identified, offered, and admitted into evidence.  Testimony was received from Mr. Peter West, PSCo’s Director, Community Service; Mr. James Robertus, PSCo’s former Engineer Planner in Southeast Metro; Mr. James R. Campe, a Staff Engineer for IREA; Mr. Peter J. Klymkow, a Vice-President for KDB Homes, Inc., doing business as Continental Homes (“Continental Homes”); Mr. John D. Lee, PSCo’s Director of Design and Layout South; Mr. Ted L. Niemi, PSCo’s Manager, Regulatory Administration; Ms. Angie Gilliam, IREA’s Senior Engineering Services Representative; Mr. John E. Pope, IREA’s Assistant General Manager for Operations and Engineering; Mr. William Steven Seeyle, a senior consultant and principal for The Prime Group, LLC; Mr. James Potter, IREA’s Director of System Engineering; and Mr. John Richard Prahl, IREA’s Director of Consumer Engineering.

I. At the conclusion of the hearing, the parties were afforded an opportunity to submit Statements of Position on or before June 14, 2002.  Statements of Position were submitted by PSCo and IREA on that date.

J. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II.
findings of fact

K. By Decision No. 77756 issued on June 1, 1971, the Commission approved an agreement between PSCo and IREA that established their respective electric utility service territories in certain portions of the State of Colorado.  Among other things, Decision No. 77756 granted IREA a certificate of public convenience and necessity (“IREA CPCN”) to render exclusive electric service within a portion of Arapahoe County now known as the Willow Trace Subdivision (“Willow Trace”).

L. On June 5, 1998, the Arapahoe County Planning Office (“Planning Office”) forwarded a preliminary plat of Willow Trace to Mr. Campe at IREA.  See, Exhibits 9, 11, and M.  Based on the information contained in the preliminary plat, Mr. Campe determined that Willow Trace was located in PSCo’s service area.  See, Exhibit 9.  He advised the Planning Office of this determination by correspondence dated June 19, 1998.  See, Exhibit 10.
   Subsequently, the Planning Office provided Mr. Campe a final plat of Willow Trace.  See, Exhibit I.  The final plat contained a different legal description for Willow Trace in its title than was shown in the title of the preliminary plat.  In addition, the vicinity map of Willow Trace contained on the final plat was different than the vicinity map contained on the preliminary plat.  Based on his review of the final plat, Mr. Campe determined that Willow Trace was located in IREA’s service area. He effectively advised the Planning Office of this determination on September 29, 1998.  See, Exhibit J.

M. Continental Homes is the developer of Willow Trace.  In the spring of 1999, its Vice-President, Mr. Klymkow, contacted someone at IREA concerning the provision of electric service to that subdivision.  He is unable to recall the identity or gender of the IREA representative to whom he spoke.  However, he believes he contacted either Ms. Gilliam or Mr. Potter since they are the two IREA representatives listed in his address book.  Mr. Klymkow’s recollection of the specifics of this conversation is limited.  However, based on his prior, usual practice, he believes he advised the IREA representative that Willow Trace was located at the northeast and southwest corner of the intersection of Himalaya and Chenango Streets in Arapahoe County.  He did not provide the IREA representative with a legal description of Willow Trace.  He recalls the IREA representative advising him that IREA did not serve the area north of the Parkview Meadows Subdivision (“Parkview Meadows”).  He further recalls IREA’s representative advising him that IREA could not, therefore, serve Willow Trace and that he should contact PSCo for electric service.  Neither Ms. Gilliam nor Mr. Potter can recall having such a conversation with Mr. Klymkow.
  Continental Homes never submitted a written order to IREA for electric service to Willow Trace.  

N. Shortly after the conversation described above, Mr. Klymkow contacted Mr. Robertus to request that PSCo provide electric service to Willow Trace.  He related to him the general substance of his prior conversation with the IREA representative.  Again, based on his prior, usual practice, he believes he provided Mr. Robertus with the same information regarding Willow Trace’s location that he thinks he gave to the IREA representative; i.e., the northeast and southwest corner of the intersection of Himalaya and Chenango Streets in Arapahoe County.  Mr. Robertus has differing recollections of this part of the conversation.  At the hearing he testified that Mr. Klymkow told him where Willow Trace was located.  However, in a deposition taken prior to the hearing he testified that Mr. Klymkow did not provide this information and that he did not recall how he determined where Willow Trace was located.  

O. After speaking with Mr. Klymkow, Mr. Robertus was uncertain as to whether Willow Trace was located in IREA or PSCo’s service area.  At that time he did not have the necessary resources at hand (i.e., maps, territorial or legal descriptions) to independently determine the boundaries of PSCo’s service area.  Instead, PSCo’s established policy was to have its personnel who were uncertain as to the location of such boundaries contact its rate department for a determination of that issue.
  Mr. Robertus was aware of this policy.  However, instead of following it, he testified that he contacted Mr. Potter at IREA to resolve his uncertainty over the location of Willow Trace.

At the time, Mr. Potter served as a design engineer for IREA.  He had previously designed and constructed electrical distribution facilities in the southeast portion of the Denver Metropolitan area and was, therefore, very familiar with the scope of IREA’s service territory in that area.  Mr. Robertus provided conflicting testimony concerning his rationale for 

contacting Mr. Potter.  He initially testified that he had dealt previously with him on service territory issues and, as a result, believed Mr. Potter to be IREA’s authorized representative in connection with such matters.  See, Exhibit 3.  However, at the hearing he testified that he initiated the contact because he thought Mr. Potter would be able to interpret an IREA map showing the PSCo/IREA territorial boundaries better than he could, not because Mr. Potter was in a position of authority regarding such issues.

P. At the time of his purported conversation with Mr. Potter, Mr. Robertus believed that Willow Trace was located immediately north of Parkview Meadows in Section 11, Township 5 South, Range 66 West of the 6th Principal Meridian in Arapahoe County (“Section 11”).  He indicated that both he and Mr. Potter referred to the IREA map during the course of their conversation.
  He testified that the IREA map clearly showed that the area immediately north of Parkview Meadows (i.e., the southern half of Section 11) was located in IREA’s service territory.  Notwithstanding that, Mr. Robertus testified that Mr. Potter “specifically and adamantly” told him that Willow Trace was not in IREA’s territory and that PSCo needed to provide service to that subdivision.  Mr. Robertus conducted no further investigation into the location of Willow Trace after this conversation.  He relied solely on the statements he attributes to Mr. Potter and thereafter began the process of designing an electric system that would allow PSCo to serve Willow Trace.

Q. While Mr. Potter acknowledged having prior dealings with Mr. Robertus over the years, he does not recall the conversation described above, especially with regard to the manner in which Mr. Robertus characterizes it (i.e., his “adamant” insistence that Willow Trace was located in PSCo’s service area).  He denied holding any authority from IREA to determine its service area boundaries and indicated that all such issues are referred to his superiors.  He has known since 1984 that IREA’s service territory includes the area extending one-half mile north of Parkview Meadows (i.e., the southern half of Section 11).  Because of his familiarity with this area, he believes that if the conversation described by Mr. Robertus occurred and he was given accurate information concerning its location he would have correctly identified Willow Trace as being in IREA’s service territory.

R. On April 12, 1999, within two weeks after their initial conversation, Mr. Klymkow provided Mr. Robertus with correspondence and a final plat of Willow Trace.  See, Exhibit JR-2 of Exhibit 3 and Exhibit D, respectively.  This material accurately described Willow Trace’s location as being in IREA’s service area.  However, Mr. Robertus failed to connect this information with the discussions he had with Mr. Klymkow and, possibly, Mr. Potter.  As a result, PSCo continued the process of designing an electric system to serve Willow Trace.

S. In this regard, Mr. Robertus conducted at least one on-site inspection of Willow Trace.  On April 16, 1999, he sent a final plat of this subdivision to PSCo’s mapping department where it was put in digitalized form.  See, Exhibit JR-2 of Exhibit 3.  He contacted PSCo’s planning department concerning the Willow Trace development and was advised to install a distribution cable along Chenango Avenue east of Willow Trace to E-470, an area encompassed by IREA’s certificate of public convenience and necessity (“CPCN”).  See, Exhibit D.  He also contacted PSCo’s right-of-way department concerning easements that needed to be obtained for the Willow Trace project.  The easement document ultimately prepared and executed on October 7, 1999, contained a legal description accurately describing Willow Trace as being in IREA’s service area.  See, Exhibit F.

T. Apparently, however, none of the activities or documents described above put Mr. Robertus or any other PSCo representative on notice that Willow Trace was not located within its service area.  Mr. Robertus never cross-referenced the legal descriptions or other information contained in this material for the purpose of determining Willow Trace’s actual location.  Instead, he continued to rely on the statements he attributes to Mr. Potter to the effect that Willow Trace was located in PSCo’s service area.  

U. On October 8, 1999, PSCo and Continental Homes entered into an Electric Distribution Facilities Agreement wherein PSCo formally agreed to extend electric service to Willow Trace.  PSCo began to install the facilities necessary to serve over 600 homes in that subdivision in February 2000.
  PSCo’s net investment in these facilities, including depreciation, totals $312,198.  See, Exhibits 7 and 13.  PSCo began providing electric service to Willow Trace in May 2000 and it continues to do so.

V. In April 2001, IREA received a meter release from Arapahoe County for Willow Trace.  This suggested that there was some need for electric service in an area contained within IREA’s CPCN that it had not built electric facilities to serve.  IREA then reviewed its service area maps and conducted an on-site inspection.  It determined that Willow Trace was within its service area and that PSCo was providing electric service there.  IREA then notified PSCo of this finding.  Upon conducting its own investigation, PCSO confirmed that Willow Trace was located outside its authorized service area and was encompassed by IREA’s CPCN.

W. When the parties were unable to informally resolve the issues arising out of PSCo’s service to Willow Trace, IREA filed a civil action in Arapahoe County District Court (“District Court Action”).  The District Court Action alleges that PSCo’s implementation of service to Willow Trace breached the agreement underlying Decision No. 77756 and/or violated § 40-7-102(1), C.R.S., thereby entitling IREA to damages.  See, Exhibit PW-1 of Exhibit 1.  The District Court Action was stayed on March 18, 2002, pending the Commission’s resolution of PSCo’s Complaint/Application.         

III.
discussion; findings and conclusions

X. PSCo’s Complaint/Application is based on § 40-9.5-105(3), C.R.S., which provides, in pertinent part, as follows:

Whenever the public utilities commission, after hearing upon complaint, finds that an electric public utility...is unwilling or unable to serve an existing or newly developing load within its certificated territory and that the public convenience and necessity requires a change, said commission may, in its discretion, delete from the certificate of said public utility...that portion of said territory which the public utility...is unwilling or unable to serve and incorporate said territory into the certificated territory of another electric public utility...upon such terms as are just and reasonable, having due regard to due process of law and to all the rights of the respective parties and to public convenience and necessity.

Under Rule 82(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-82(a), PSCo has the burden of proving the allegations in its Complaint/Application.  See also, PUC v. District Court, 186 Colo. 278, 527 P.2d 233 (1974).

PSCo contends that the evidence establishes IREA’s unwillingness to provide electric service to Willow Trace.
  It believes that this is evidenced by the representations allegedly made by IREA to Mr. Klymkow and Mr. Robertus when Continental Homes first requested service to that subdivision.  See, 

Section II, Paragraphs C and G above.  It submits that Mr. Robertus’ reliance on these representations was reasonable and justified its commencement of service to Willow Trace.  PSCo also contends that the statements made to the Planning Office in 1998 by Mr. Campe further evidence IREA’s unwillingness to serve that subdivision.  See, Exhibits 9 and 10.  PSCO further contends that this unwillingness is evidenced by IREA’s failure to discover that PSCo was constructing facilities to provide such service and to then notify PSCo of that fact.  Although not mentioned in its Complaint/Application, PSCo’s Statement of Position also contends that it and IREA made a “mutual mistake” concerning Willow Trace’s location and that this justifies PSCo’s receipt of a CPCN to serve that area.

Y. Citing City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270 (Colo. 2000), PSCo seeks to invoke the provisions of § 40-9.5-105(3), C.R.S., for the purpose of retroactively amending its CPCN to include Willow Trace and by deleting it from IREA’s CPCN.
  It contends that IREA is not entitled to any compensation for the removal of Willow Trace from its CPCN since it has no value to IREA under an embedded cost analysis.  See, Exhibit 8. 

Z. Based on the record as a whole, it is found and concluded that PSCo has failed to establish its entitlement to the relief it requests.  The evidence is insufficient to establish that IREA was unwilling or unable to serve Willow Trace, a necessary factual predicate under § 40-9.5-105(3), C.R.S., for reconfiguring the PSCo and IREA CPCNs.  To the contrary, the evidence suggests that PSCo’s decision to serve this subdivision resulted more from its own failure to take reasonable measures to properly determine its service area boundary, including failing to follow its own policies and procedures, than from anything IREA did or did not do.

AA. It is first observed that the alleged representations upon which Mr. Robertus allegedly relied had their genesis with Mr. Klymkow.  However, Mr. Klymkow’s recollection of his conversations with IREA and Mr. Robertus are vague.  He was unable to recall the identity or even the gender of the IREA representative to whom he first spoke.  This is to be contrasted with the testimony of Mr. Potter and Ms. Gilliam, both of whom stated that they have no recollection of such a conversation.  More importantly, Mr. Klymkow was unable to recall the specifics of the most important piece of information he supposedly imparted through these conversations; namely, the location of Willow Trace.  In this regard, he only “assumed” he told both IREA’s representative and Mr. Robertus the location of that subdivision.  Mr. Klymkow’s inability to remember these conversations with specificity raises the question of whether he actually imparted information concerning Willow Trace’s location to IREA and Mr. Robertus and, if so, whether it was accurate.  The accuracy of Willow Trace’s location is critical since it formed the basis of the representation upon which Mr. Robertus ultimately relied; i.e., the IREA representative’s conclusion that Willow Trace was not located in IREA’s service area.   

AB. The credibility of Mr. Robertus and Mr. Potter is at issue given their differing recollections of whether a conversation concerning the location of Willow Trace ever occurred and, if so, the content of that conversation.  As indicated above, Mr. Robertus’ direct testimony on several issues was successfully impeached at the hearing.  See, Section II, Paragraphs D and F and Footnote 7.  Mr. Robertus’ testimony concerning the immediacy of Continental Homes’ need for service to Willow Trace was also called into question.  He initially testified that such a need existed and that this was a significant factor contributing to PSCo’s failure to independently establish whether Willow Trace was located in its service area.  However, he ultimately acknowledged that PSCo had ample time between the date of his conversation with Mr. Potter and the time construction of the Willow Trace facilities commenced, a period of approximately ten months, to determine its location.  Finally, Mr. Robertus’ direct testimony indicates that both he and Mr. Potter agreed that the PSCo/IREA boundary line turned north at the high school referred to on the IREA map as “Cherry Creek High School”.  However, he ultimately acknowledged that the IREA map, which both he and Mr. Potter were allegedly referring to during the course of their conversation, clearly showed the boundary line turning north a mile west of that point.

AC. In contrast, PSCo was largely unable to impeach the testimony provided by Mr. Potter.  The ALJ finds credible Mr. Potter’s statement that he does not recall a discussion with Mr. Robertus in which he “adamantly” contended that Willow Trace was located in PSCo’s service territory or a discussion with Mr. Klymkow in which he referred Continental Homes to Mr. Robertus.  The ALJ also finds credible his testimony that had such discussions occurred, and had he been provided with accurate information concerning Willow Trace’s location, he could not have come to the conclusion that it was located in PSCo’s service territory.

AD. An evaluation of the credibility of these witnesses calls into question Mr. Robertus’ testimony that he had a conversation with Mr. Potter concerning the location of Willow Trace.  Obviously, if such a conversation did not occur, there would be no evidence upon which to base a finding that any statement by Mr. Potter constituted an expression of IREA’s unwillingness to serve that subdivision.  If the conversation did occur, it is more likely than not that Mr. Potter’s conclusion that Willow Trace was located in PSCo’s service area was based on inaccurate information concerning its location provided by Mr. Klymkow, Mr. Robertus, or both.  Under these circumstances, the representations Mr. Potter may have made concerning Willow Trace’s location did not constitute an informed expression of IREA’s unwillingness to provide service to that subdivision.

Even if Mr. Potter made the representations attributed to him by Mr. Robertus, it was not reasonable for PSCo to rely on them in deciding to serve Willow Trace for several reasons.  First, Mr. Robertus admitted that he did not contact Mr. Potter believing him to be authorized by IREA to resolve service boundary issues.  This serves to confirm the testimony of Mr. Potter and other IREA representatives that he had no authority to bind IREA to any representation that might be construed as an unwillingness to serve Willow Trace.  See, Exhibits L-2, L-3, and L-5.  Second, Mr. Robertus acknowledged that the IREA map he used during his conversation with Mr. Potter clearly showed that Willow Trace was located within IREA’s service area on the basis of his understanding of where that subdivision was located (i.e., immediately north of Parkview Meadows in Section 11).  However, Mr. Robertus provided no credible explanation of why he relied on Mr. Potter’s alleged representations to the contrary.  Third, Mr. Robertus ignored PSCo’s established policy for determining its service boundaries in the face of his admitted uncertainty over the location of Willow Trace.  Compliance with this policy would have accurately established its location within IREA’s service area within a matter of days.  Fourth, Mr. Robertus was provided with information from Continental Homes accurately showing the location of Willow Trace within two weeks of his alleged conversation with Mr. Potter.  This information was passed on to a number of PSCo departments well in advance of the time it entered into a formal contract with Continental Homes to provide the requested service.  Therefore, PSCo had accurate information and ample opportunity to determine whether Willow Trace was located within its service area several months prior to beginning work on the project.  For these reasons, it was unreasonable for PSCo to rely solely on Mr. Potter’s alleged 

representations in determining to provide service to Willow Trace.
  

AE. As previously indicated, PSCo also contends that Mr. Campe’s conclusion in June of 1998 that Willow Trace was not located in IREA’s service area evidences an unwillingness on its part to serve that subdivision.  See, Exhibits 9 and 10.  However, that conclusion was based on a confusing preliminary plat, a portion of which inaccurately showed that at least part of Willow Trace was located in PSCo’s service area.  Since Mr. Campe’s conclusion was based on inaccurate and/or confusing information, it cannot reasonably be construed as an expression of IREA’s unwillingness to serve Willow Trace.  Even so, when presented with a final plat three months later, Mr. Campe correctly concluded that Willow Trace was located in IREA’s service area.  He confirmed that by correspondence to the Planning Board advising it of the easements IREA would need to provide electric service to that area.  See, Exhibit J.  Therefore, even if Mr. Campe’s June 1998 advisement to the Planning Board could be interpreted as an expression of IREA’s unwillingness to serve Willow Trace, is was rescinded three months later.
  If anything, this evidences a willingness on IREA’s part to actually serve Willow Trace.    

AF. PSCo also contends that IREA’s unwillingness to serve Willow Trace is evidenced by its failure to discover that PSCo was constructing facilities to provide such service and to then promptly notify PSCo of that fact.  In this regard, PSCo points to the temporary electric service IREA extended to Willow Trace in early 2000 at the request of Continental Homes.  See, Footnote 9.  PSCo contends that IREA’s determination that it could provide such service, coupled with the PSCo facilities construction activity occurring in the area, put it on notice that PSCo was preparing to serve within IREA’s CPCN.  PSCo suggests that IREA purposefully failed to notify it of this fact in spite of this knowledge.

There is no credible evidence that IREA had actual knowledge that PSCo was providing service within its certificated territory prior to April 2001.  Even so, PSCo has cited no provision of public utilities law that requires a utility to police its service area boundaries and to notify potential interlopers of the scope of its CPCN and/or that they are not at liberty to initiate utility service there unless and 

until they secure an appropriate CPCN.  To the contrary, the provisions of § 40-5-101(1), C.R.S., place the obligation of determining service area boundaries on the entity seeking to provide new or expanded utility service.
  Therefore, while IREA’s potential failure to notice and notify PSCo that its service to Willow Trace was within the IREA CPCN might constitute a “mitigation of damages” issue in the District Court Action, it does not evidence IREA’s unwillingness to serve that subdivision.  If anything, IREA’s provision of temporary electric service to Willow Trace provides evidence of the opposite intent.

At hearing and in its Statement of Position PSCo urges the Commission to implement alternate remedies if it determines that PSCo is not entitled to relief under § 40-9.5-105(3), C.R.S., or if it determines that IREA is entitled to be compensated for the decertification of the Willow Trace portion of its service area.
  With regard to the compensation issue, PSCo proposes that the Commission order a “service territory 

swap” whereby IREA is awarded a portion of PSCo’s current service area comparable to the area encompassed by Willow Trace.
  In the event the Commission determines that IREA was, in fact, willing to serve Willow Trace, PSCo proposes that the Commission prohibit IREA from constructing duplicate facilities to serve that subdivision and order it to acquire PSCo’s existing facilities at PSCo’s depreciated cost of constructing the same.

 The ALJ declines to adopt the alternate remedies proposed by PSCo.  The issues to be resolved in this proceeding were framed by PSCo’s Complaint/Application.  That pleading requests that the PSCo and IREA CPCNs be reconfigured retroactively pursuant to § 40-9.5-105(3), C.R.S.  In order to secure the relief afforded by this statute it is necessary for PSCo to bear the burden of proving that IREA was either unwilling or unable to serve Willow Trace and that the public convenience and necessity requires the requested CPCN reconfigurations.  For the reasons set forth above, PSCo has 

failed to establish the first prong of its burden of proof. While the Commission has considerable discretion to determine the service area boundaries of utilities, that discretion is not unlimited.  It cannot rearrange service territories in the absence of a cognizable claim for relief.  The alternate remedies proposed by PSCo are outside the scope of and/or inconsistent with the relief requested in its Complaint/Application.

AG. The ALJ finds persuasive IREA’s argument that it is entitled to pursue the claims it has brought in the District Court Action.  The ultimate disposition of the Willow Trace service area and the relative financial obligations of the parties arising out of PSCo’s service to Willow Trace are best determined there.  The Arapahoe County District Court, not the Commission, has jurisdiction to determine whether PSCo’s service to Willow Trace constitutes a breach of contract or a violation of § 40-7-102(1), C.R.S., and, if so, whether it is required to compensate IREA for the Willow Trace territory (and in what amount); or whether (and the conditions under which) it must return that territory to IREA.

AH. Pending a determination of these issues by the court, the primary concern of the Commission is that the residents of Willow Trace continue to receive adequate and dependable electric utility service.  There may be some question as to PSCo’s legal obligation to continue that service in light of the fact that Willow Trace is located outside its CPCN.  Therefore, under the unique circumstances of this case, the public convenience and necessity requires that the status quo be maintained.  PSCo will, therefore, be ordered to continue providing electric utility service to Willow Trace until such time as the District Court Action is final. 

IV.
ORDER

AI. The Commission Orders That:

1. The Complaint filed in the captioned consolidated proceedings by Public Service Company of Colorado is dismissed.

2. The Application filed in the captioned consolidated proceedings by Public Service Company of Colorado is denied.

3. Public Service Company of Colorado is hereby ordered to continue to provide electric utility service to the Willow Trace Subdivision located in Arapahoe County, State of Colorado, pending the final resolution of Civil Action No. 01CV3065 currently pending in the District Court of Arapahoe County, State of Colorado.  Public Service Company of Colorado shall immediately advise the Colorado Public Utilities Commission of the issuance of any order of the District Court of Arapahoe County, State of Colorado, so resolving Civil Action No. 01CV3065.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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� The original Order to Satisfy or Answer was incorrectly directed to PSCo.  As a result, the Commission issued a Corrected Order to Satisfy or Answer directed to IREA on November 19, 2001.


� Staff of the Colorado Public Utilities Commission’s (“Staff”) participation in this proceeding was limited.  See, Notice of Limited Participation filed by Staff on May 20, 2002.  It did not, for example, present any evidence at the hearing or submit a Statement of Position.  


� Mr. Campe testified that the first sentence of his June 19, 1998, correspondence contains a typographical error that alters its meaning.  He intended that sentence to read as follows:  “This letter is to advise you that Intermountain Rural Electric Association does not service the above-referenced area.” 


� Mr. Potter testified that he typically refers all developer requests for new electric service to IREA’s engineering department.


� According to Mr. Robertus, such a determination would have taken approximately two days. He testified that this would have provided sufficient time to resolve his uncertainty over the location of Willow Trace and to promptly respond to Continental Homes’ request for service to that subdivision.


� Mr. Robertus testified that Mr. Potter faxed him the map in question (“IREA map”).  A depiction of the IREA map is attached to Exhibit 3 as Exhibit JR-1.  


� Mr. Robertus initially contended that the IREA map did not clearly delineate the service territory division between PSCo and IREA.  See, Exhibit 3.  However, on cross-examination he agreed that this testimony was inaccurate and that the PSCo/IREA boundary line was clearly shown on the IREA map.


� Neither Mr. Potter nor anyone else at IREA was provided with a plat or other documentation containing a specific description of Willow Trace’s location until April 2001 when it discovered that PSCo was providing service there.


� At about that same time, Continental Homes contacted IREA for electric service to a temporary construction trailer located at Willow Trace.  IREA determined that the connection for this service was in its service territory and, as a result, provided the requested service for approximately 13 months.


� Although the Complaint/Application alleges that IREA was “unwilling or unable” to serve Willow Trace in 1999, PSCo presented no evidence of IREA’s inability to provide electric service to that subdivision.


� The retroactive amendment of PSCo’s CPCN is requested in light of § 40-5-101(1), C.R.S., which provides, in pertinent part, that “No public utility shall begin the construction of a new facility, plant, or system or of any extension of its facility, plant, or system without first having obtained from the commission a certificate that the present or future public convenience and necessity require or will require such construction.”  (Emphasis added).


� Mr. West acknowledged at the hearing that PSCo had an independent obligation to comply with the Commission decision (No. 77756) establishing the PSCo and IREA service boundaries as well as that provision of Colorado law requiring a utility to secure Commission approval before extending service beyond its certificated area.  He also acknowledged PSCo’s obligation to provide its employees with the means to ensure compliance with the same.


� As indicated above, it is undisputed that PSCo was not aware of and, therefore, did not rely on either of Mr. Campe’s conclusions when it decided to extend electric service to Willow Trace.


� See, Footnote 11.  The same can be said for PSCo’s contention that the parties’ “mutual mistake” over the location of Willow Trace somehow entitles it the relief afforded by § 40-9.5-105(3), C.R.S.  PSCo advances no legal basis for the argument that such a mutual mistake forms a new, enforceable contract between it and IREA and excuses PSCo from the obligations imposed by the territorial agreement approved by the Commission in Decision No. 77756 or from securing an appropriate CPCN prior to providing service to Willow Trace as required by § 40-5-101(1), C.R.S.  


� As indicated previously, PSCo’s primary position is that IREA is not entitled to any compensation for such a decertification.


� In the event the Commission reaches this issue, IREA opposes a territory swap and contends that it is entitled to be compensated for the present value of the revenue it has lost or will lose from its inability to serve Willow Trace.  Its expert witness, Mr. Seelye, testified that this would total approximately $4.3 million.  See, Exhibit L-1.  


� In connection with this argument, PSCo contends that § 40-9.5-105(4), C.R.S., authorizes the Commission to prohibit IREA from constructing duplicate facilities at Willow Trace and to require it to acquire the PSCo facilities already constructed there.  However, there is no evidence in the record establishing that IREA proposes to construct such facilities.   


� The ultimate resolution of these issues by the Arapahoe County District Court may necessitate further action by the Commission.  For example, an order providing for the transfer of the Willow Trace service area to PSCo upon its payment to IREA of damages or other compensation would require approval by the Commission. 
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