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I.
statement, findings, and conclusions

A. The captioned matter involves a formal complaint (“Complaint”) that was filed with the Colorado Public Utilities Commission (“Commission”) by Mobile Gardens Homeowner’s Association (“MGHOA”) against Mobile Gardens Mobile Home Park and Mobile Gardens, LLP (collectively, “Mobile Gardens”) on April 5, 2002.  

B. The Commission issued its Order to Satisfy or Answer on April 8, 2002.  

C. On April 29, 2002, Mobile Gardens filed its Answer.  On that same date it also filed a Motion for Judgment on the Pleadings (“Motion”).  The Motion requests that the Complaint be dismissed.

D. On May 13, 2002, MGHOA filed its Response in Opposition to the Motion (“Response”).

E. The Motion is based on Mobile Gardens’ contention that MGHOA lacks legal standing to bring the Complaint.  In support of its position, it cites Villa Sierra Condominium Association v. Field Corporation, 787 P.2d 661 (Colo. App. 1990).  In that case the court held that an association may only maintain an action on behalf of its members when the following three conditions are met:  (1) its members would otherwise have standing to sue in their own right; (2) the interests sought to be protected are germane to the association’s purpose; and (3) neither the claim asserted, nor the relief requested, requires the participation of individual members in the litigation.  See also, Conestoga Pines Homeowners’ Association, Inc. v. Black, 689 P.2d 1176 (Colo. App. 1984).  

F. Mobile Gardens submits that MGHOA has failed to meet any one of the above conditions based on the allegations set forth in the Complaint.  With regard to the third condition, it asserts that the allegation that it is overcharging some of MGHOA’s members for natural gas contemplates a remedy (the refund of alleged overcharges) that would inure to the benefit of individual homeowners and not MGHOA.  It also points out that MGHOA is not a user of natural gas and it does not pay rent (a portion of which may cover the cost of natural gas) to Mobile Gardens.  It contends, therefore, that both the overcharge claim asserted and the relief requested in the Complaint require the participation of individual MGHOA members in this action.

G. In its Response, MGHOA asserts that it has met all three of the conditions referred to above and is, therefore, the proper party to bring the Complaint.  With regard to the first condition, it submits that MGHOA members would have standing to bring this action in their own right since the Complaint makes it clear that “mobile home owners who are supplied natural gas...are being overcharged....”  See, Response at page 2, paragraph 6.  The MGHOA Articles of Incorporation attached to the Response provide that the purpose of the MGHOA is to represent the homeowners of Mobile Gardens and to protect and develop the rights of Mobile Gardens homeowners and community at the local and state levels.  MGHOA submits, therefore, that the interest sought to be protected in this action is germane to MGHOA’s purpose.  Finally, MGHOA contends that it will not be necessary for individual members to participate in this proceeding since “all that needs to be shown is that the respondent is having to pay for natural gas usage less than $60 per homeowner.”  See, Response at page 2, paragraph 6.  

H. The allegations contained in the Complaint and Response are sketchy at best.  However, in an attempt to construe them in their best possible light for purposes of deciding the Motion, it appears that MGHOA is alleging the following:  (1) Mobile Gardens is a Master Meter Operator;
 (2) as of April 1, 2002, Mobile Gardens increased the rent of individual homeowners who had not converted to a natural gas system installed by “Xcell energy” by $60 per month;
 (3) the $60 monthly rental increase is designed to cover the cost of natural gas incurred by Mobile Gardens for each individual homeowner who has not converted to the “Xcell energy” natural gas system;
 (4) the $60 monthly rental increase exceeds the cost of natural gas incurred by Mobile Gardens thereby constituting an overcharge to the individual homeowners to whom it is assessed;
 and (5) the individual homeowners who paid the $60 monthly rental increases should be entitled to a refund of the overcharge amount.

I. Based on the foregoing, MGHOA has satisfied the first two conditions imposed by applicable law for granting it standing in this matter.  However, it has failed to satisfy the third.  In Villa Sierra Condominium Association v. Field Corporation, supra, the court found that neither the claim asserted, nor the relief requested, required the participation of individual association members in the subject lawsuit since “[T]o the extent that any damage has been incurred, it has resulted from injury to the property in which all of the unit owners have a common interest.”  (Emphasis added).  Supra, at page 667.  The allegations contained in the pleadings contend that only some, but not all, members of the MGHOA may have been overcharged for natural gas by Mobile Gardens (i.e., those who failed to convert to the “Xcell energy” natural gas system on or before April 1, 2002).
  Therefore, not all members of the MGHOA have a common interest in pursuing the overcharge claim made against Mobile Gardens in this proceeding.

J. With regard to this portion of the test, the court also observed that “...while an association may generally obtain declaratory or injunctive relief without joining its members, any litigation designed to obtain damages on their behalf would normally require the members’ presence.”  Supra, at page 667.  Although not specifically pled, it appears that MGHOA seeks the relief afforded by § 40-6-119(1), C.R.S.  That statute authorizes the Commission to order a public utility to “make due reparation” to complainants for excessive amounts (i.e., overcharges) assessed by the utility.  In this case, that remedy would require the presence of the individual homeowners who paid the overcharge (again, those who failed to convert to the “Xcell energy” natural gas system on or before April 1, 2002).  

K. For the foregoing reasons, the Motion will be granted and the captioned proceeding will be dismissed, without prejudice.  Individual MGHOA members who believe they have an action against Mobile Gardens arising out of the allegations set forth in the Complaint and/or Response are free to individually or jointly file a complaint with the Commission seeking appropriate relief. 

II.
order

L. The Commission Orders That:

1. The Motion for Judgment on the Pleadings filed by Mobile Gardens Mobile Home Park and Mobile Gardens, LLP in the captioned proceeding on April 29, 2002, is granted.

2. The Complaint filed by Mobile Gardens Homeowner’s Association in the docket on April 5, 2002, is dismissed, without prejudice.

3. Docket No. 02F-220G is closed.  

4. The hearing of this matter, currently scheduled for July 30, 2002, is vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� The Complaint alleges that mobile home owners within Mobile Gardens are being overcharged by an unidentified Master Meter Operator.  


� See, letter of January 29, 2002, from Mobile Gardens MHC attached to the Response.  It is assumed that the reference to April 1, 2001, is in error and that the proper reference should be to April 1, 2002.


� See, Paragraphs 6 and 8 of the Response.  “...[E]ach homeowner would be charged $60 per month for natural gas usage.”


� See, Paragraphs 6 and 9 of the Response.  “...[I]f the records sought in the Complaint show that respondent is paying less than $60 per homeowner for natural gas usage, then there will be a showing of an overcharge for gas usage for each homeowner.”  (Emphasis added).


� See, footnote 4. 


� See, Paragraphs 6 and 8 of the Response.  “The evidence will show that the majority of the homes at Mobile Gardens Mobile Home Park have not converted to separate gas meters.”  (Emphasis added).
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