Decision No. R02-571-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01F-530E

Public service company of colorado,

 
complainant,

v.

intermountain rural electric association,

 
respondent.

DOCKET NO. 01A-531E

In the matter of the verified application of public service company of colorado to amend public service company’s certificate of public convenience and necessity to include the area upon which the willow trace subdivision is located.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
denying motion to dismiss

Mailed Date:  May 16, 2002

I.
STATEMENT

A. The captioned proceedings were initiated on November 14, 2001, when Public Service Company of Colorado (“PSCo”), filed a Complaint and Application to Amend CPCN to Serve Willow Trace Subdivision with the Colorado Public Utilities Commission (“Commission”).  The Complaint named Intermountain Rural Electric Association (“IREA”) as Respondent.

B. A timely Answer and Intervention to the PSCo Complaint/Application was filed by IREA.  A timely Intervention to the PSCo Application has also been filed by the Staff of the Colorado Public Utilities Commission (“Staff”).

C. On April 30, 2002, IREA filed a Motion to Dismiss (“Motion”).  The Motion requests dismissal of these proceedings on the grounds that the PSCo Complaint fails to state a claim upon which relief can be granted and that the Application to Amend CPCN is insufficient as a matter of law.

D. On May 10, 2002, PSCo filed a Response in opposition to the Motion.  Staff did not file a response.

E. The PSCo Complaint/Application is based on § 40-9.5-105(3), C.R.S., which provides, in pertinent part, as follows:

Whenever the public utilities commission, after hearing upon complaint, finds that an electric public utility...is unwilling or unable to serve an existing or newly developing load within its certificated territory and that the public convenience and necessity requires a change, said commission may, in its discretion, delete from the certificate of said public utility...that portion of said territory which the public utility...is unwilling or unable to serve and incorporate said territory into the certificated territory of another electric public utility...upon such terms as are just and reasonable, having due regard to due process of law and to all the rights of the respective parties and to public convenience and necessity.

F. PSCo contends that IREA was unwilling to provide electric service to Willow Trace, a residential housing development located in IREA’s certificated area (“IREA CPCN”).  It believes that IREA’s unwillingness to provide such service is evidenced, at least in part, by certain representations IREA allegedly made to it and Willow Trace’s developer in 1999.
  These representations were to the effect that Willow Trace was located in PSCo’s certificated area (“PSCo CPCN”) and that PSCo needed to provide the requested service.  See, Complaint/Application Exhibits 2 and 3.  PSCo apparently relied on these representations and constructed the facilities necessary to provide electric service to Willow Trace.  Approximately two years later it was advised by IREA that Willow Trace was actually located in the territory covered by IREA’s certificate of public convenience and necessity (“CPCN”).  PSCo seeks to invoke the provisions of § 40-9.5-105(3), C.R.S., for the purpose of amending its CPCN so as to include Willow Trace and by deleting Willow Trace from the IREA CPCN.

G. In its Motion, IREA contends that the PSCo Complaint/Application is insufficient as a matter of law to entitle PSCo to the relief requested even if the facts alleged therein are assumed to be true.  It argues that the Complaint/Application fails to allege either a present or past unwillingness or inability to serve Willow Trace on its part as required by § 40-9.5-105(3), C.R.S.  It also argues that Colorado public utility law precludes the Commission from retroactively awarding PSCo the Willow Trace territory by amending the PSCo and IREA CPCNs in the manner requested.

H. Contrary to the assertions made in the Motion, IREA’s construction of the statutory language “is unwilling or unable to serve” is, to use its word, “hypertechnical.”  Under IREA’s interpretation a “present” manifestation of an unwillingness or inability to serve today becomes a “past” manifestation of an unwillingness or inability to serve (and, therefore, outside the scope of § 40-9.5-105(3), C.R.S.) tomorrow.  This “moving target” interpretation would allow a utility to repeatedly reverse course with regard to its willingness or unwillingness to serve its certificated area.  This would effectively negate the remedial purpose of § 40-9.5-105(3), C.R.S., and would produce a result the Legislature could not have intended when it enacted that statute.  Accordingly, it is appropriate to determine whether the subject representations were made by IREA in 1999 and, if so, whether they are legally sufficient to evidence an unwillingness or inability on its part to serve Willow Trace thereby entitling PSCo to the remedies afforded by § 40-9.5-105(3), C.R.S.

I. In making the argument that a present unwillingness or inability to serve is required under § 40-9.5-105(3), C.R.S., IREA states that § 40-5-101(1), C.R.S., required PSCo to determine whether Willow Trace was within its CPCN and whether IREA was unwilling to serve it before it extended service to that subdivision.  However, if we assume, as we must for purposes of the Motion, that PSCo reasonably believed in 1999 that Willow Trace was within its CPCN, there would be no reason for it to invoke the provisions of § 40-9.5-105(3), C.R.S., prior to implementing service there.  An evaluation of witness credibility and the resolution of other disputed facts is necessary to determine whether PSCo’s decision to implement such service was justified under the circumstances notwithstanding the requirements of § 40-5-101(1), C.R.S. 

J. In support of its contention that PSCo has not even alleged a “past” unwillingness or inability on its part to serve Willow Trace, IREA states that “PSCo alleges only that one of IREA’s employees mistakenly believed Willow Trace was not within IREA’s service territory.”  See, Motion at page 6.  However, according to Mr. Robertus’ affidavit, PSCo also alleges that the IREA employee in question represented that “Public Service needed to provide service” to Willow Trace.  See, Complaint/Application Exhibit 3.  Again, it is appropriate to evaluate witness credibility and to resolve disputed facts in order to determine whether these representations were made by IREA and, if so, whether they are legally sufficient to evidence an unwillingness or inability on its part to serve Willow Trace.  Disputed facts must also be resolved in order to determine whether, under the unique circumstances of this case, the public convenience and necessity would be served by affording PSCo the remedies allowed by § 40-9.5-105(3), C.R.S.

K. IREA also contends that § 40-5-101(1), C.R.S., precludes the Commission from retroactively amending the PSCo CPCN in the manner PSCo requests.  It argues that the holding in City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270 (Colo. 2000) only authorizes the retroactive “award” of a CPCN to serve a previously uncertificated area, not the retroactive “amendment” of a CPCN, the effect of which is to take a property right from one utility and give it to another.  However, the language employed by that decision does not make so fine a distinction.  In this regard, the court indicates that the Commission has considerable discretion to determine whether a utility may be awarded a CPCN retroactively notwithstanding the provisions of § 40-5-101(1), C.R.S.; and, further, that “[G]ranting a CPCN for actions already undertaken by a utility is within the purview of that discretion when supported by the evidence and when just and reasonable” (emphasis added).  Thus, in this proceeding the Commission must determine whether, under the unique circumstances presented, the evidence supports a finding that it is just and reasonable to retroactively amend the PSCo and IREA CPCNs in the fashion requested by the Complaint/Application.

L. In ruling on motions to dismiss for failure to state a claim upon which relief can be granted it must be assumed that the material allegations of the complaint are true.  Schmaltz v. St. Luke’s Hospital, 521 P.2d 787 (1974).  Such motions are viewed with disfavor and should be granted only if it is clear that the complainant would not be entitled to relief under any theory of law based on the allegations stated in the complaint.  Chidester v Eastern Gas & Fuel Associates, 859 P.2d 222 (Colo. App. 1992); and National Camera, Inc. v. Sanchez, 832 P.2d 960 (Colo. App. 1991).

M. Resolution of the issues raised in this proceeding requires a hearing to evaluate the credibility of the parties’ witnesses, to resolve disputed facts, and to evaluate whether the public interest would be served by granting any or all the relief requested by PSCo in the Complaint/Application.  Since it is not patently clear that PSCo would not be entitled to such relief under any theory of public utilities law, the Motion must be denied.   

II.
ORDER

A.
It Is Ordered That:

1. The Motion to Dismiss filed by Intermountain Rural Electric Association in the captioned proceedidng on April 30, 2002, is denied.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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Director
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� PSCo also apparently alleges that IREA’s unwillingness to serve Willow Trace is evidenced by its failure to notify PSCo that this development was located in IREA’s service area until after PSCo had constructed the facilities necessary to provide such service.
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