Decision No. R02-554

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-045CP

in the matter of the petition of dennis l. reitz, d/b/a executive limo service for a waiver of exempt carrier rules.

recommended decision of
administrative law judge
william j. fritzel
dismissing petition

Mailed Date:  May 14, 2002

Appearances:

Dennis L. Reitz, Owner of Executive Limo Service (Pro Se); and

Robert W. Nichols, Esq., and Andrew Newall, Esq., for Metro Taxi, Inc.

i.
statement

A. On January 24, 2002, Dennis L. Reitz, doing business as Executive Limo Service (“Petitioner”) filed a Petition for a waiver of Rule 2.2 of the Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities and Establishing Civil Penalties, 4 Code of Colorado Regulations (“CCR”) 723-33.  On February 11, 2002, the Commission issued notice of the application as follows:

For an order of the Commission authorizing a waiver of Rule 2.2(Discretionary Vehicle) and Rule 10(Hardship) of the Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities and Establishing Civil Penalties, 4 CCR 723-33.

B. A notice of intervention to the Petition was filed on February 22, 2002 by Metro Taxi, Inc. (“Metro”).

C. The Commission scheduled this matter for hearing for April 22, 2002.  The hearing was held as scheduled.

D. Dennis L. Reitz, Petitioner, testified.  No exhibits were marked for identification.  At the conclusion of Petitioner’s case, Metro orally moved to dismiss the petition.  The matter was taken under advisement.  Metro chose not to present any evidence.  Administrative notice is taken of the Petition and attachments.

E. Pursuant to § 40-6-109, C.R.S., the record of the proceeding and a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

F. Petitioner requests a waiver of Rule 2.2, of the Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities and Establishing Civil Penalties, 4 CCR 723-33.  Petitioner’s vehicle, a 2001 Chrysler Town and Country all wheel drive minivan does not qualify as a Discretionary luxury vehicle under the Rules.  

G. If a waiver is granted, Mr. Reitz intends to place the minivan into service as a discretionary luxury limousine by adding all the necessary requirements for registration such as a television.

H. Under cross-examination, Mr. Reitz stated that if a waiver is not granted for the minivan, he will trade the minivan in for a luxury vehicle.  

I. Section 40-16-101(4), C.R.S., defines motor vehicle carriers exempt from regulation as public utilities as follows:  

“Motor vehicle carrier exempt from regulation as a public utility” means persons who offer services as property carriers by motor vehicle or who offer charter or scenic buses, luxury limousines, off-road scenic charters, and children’s activity bus services.

Section 2.2, discretionary vehicle states:

4 CCR 723-33-2.2
Discretionary Vehicle.  A vehicle may be qualified as a discretionary vehicle if the vehicle would have qualified as a luxury vehicle at the time the vehicle was new and if the vehicle is in exceptional physical condition at time of registration.  A vehicle is in exceptional physical condition if:  (1) the body of the vehicle has a good, unfaded paint job, and is devoid of dents, rust, missing or broken chrome, and has no broken or cracked glass or lenses; (2) the interior of the vehicle is clean, free of offensive odors, and has no tears, cracks, or major stains upon the upholstery, headliner, and carpeting; and (3) is in sound mechanical condition and no safety defects.  The Applicant shall bear the burden of proving that the Manufacturer’s Suggested Retail Price of the vehicle was equal to or in excess of that required of a luxury vehicle.

J. Since the Chrysler Town and Country minivan does not qualify as a discretionary vehicle, Petitioner requests a waiver of Rule 2.2.

K. Under the provisions of Rule 4 CCR 723-33-10, a carrier in the case of hardship may file a written application for relief from any rule.  This rule provides that the Commission may, at its discretion, grant a variance from Rules 4 CCR 723-33-1 through 4 CCR 723-33-9 of the Rules and Regulations Governing Motor Vehicle Carriers Exempt from Regulation as Public Utilities if it is satisfied that the public interest will be served and if it finds compliance to be impossible, impractical, or unreasonable.

L. The record indicates that Petitioner has failed to establish that it would be a hardship, and impossible, impractical, or unreasonable to comply with the rule.  Therefore, the petition for a waiver will be denied.

M. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II.
order

N. The Commission Orders That:

1. The petition of Dennis L. Reitz, doing business as Executive Limo Service for a waiver of Exempt Carrier rules is denied.

2. Docket No. 02A-045CP is dismissed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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