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I. STATEMENT

A. The Order on Staff Volume VII, Decision No. R02-318-I (Volume VII Order), decided issues relating to Section 272, the public interest and track “A.”  AT&T Communications of the Mountain States, Inc., and AT&T Local Services on behalf of TCG Colorado (AT&T) moved to modify that decision on March 22, 2002.  Qwest Corporation (Qwest) responded to AT&T’s Motion to Modify on March 27, 2002.

B. This Order denies AT&T’s Motion to Modify and reaffirms the original findings in the Volume VII Order, Decision No. R02-318-I.  I recommend to the full Commission that Qwest complies with Section 272, Track A and -- now that there is an acceptable performance assurance plan -- meets the “public interest” requirement of § 271.

II. INTRODUCTION
C. AT&T is apparently prone to get a case of the vapors at the beginning of § 271-related dockets, see Decision No. R01-222-I, Docket No. 01I-041T.  It now appears that this affliction has returned near the end of the § 271 dockets.  See AT&T Motion to Modify Decision No. R02-318-I.  This affliction manifests itself with ill-advised aggressiveness and overwrought pleading.  See Id. 

D. From a legal and policy standpoint, AT&T’s presents no new arguments.  Consequently, its motion to modify is denied.  

E. From an invective standpoint, AT&T succeeds, but it is not clear toward what end.  Coming rhetorically unhinged is unbecoming, particularly when the underlying legal analysis you are attacking is sound.  Most attorneys reserve their belligerence toward the fact-finder’s decision for the superior tribunal.  In this case, that would be the full Commission or the Federal Communications Commission (FCC).  Such disapprobation is usually done out of earshot of the inferior tribunal out of prudent regard for not giving offense.  Fortuntately for AT&T, I am hard to offend.  

F. Unfortunately for AT&T, the motion to modify fails to convince me of the unsoundness of any of the conclusions in the Volume VII Order.  Rather, the stridency of the motion principally serves to devalue the credibility of AT&T’s position here, particularly, as I have noted before, because of the hypocrisy it betrays as to the “public interest” standard.  See Decision No. C00-236, Docket No. 99A-407T (separate statement of Chairman Gifford) (citing AT&T’s advocacy about limits of “public interest” inquiry in its mergers with TCI and Media One, respectively).

III. FINDINGS
A. Section 272: Minnesota Good/Colorado Bad

1. AT&T argues that Qwest will not satisfy 47 U.S.C. § 272(e)(1) unless and until it demonstrates that it is providing exchange access services to competitors at parity with the exchange access services that Qwest provides to itself and its § 272 affiliate, Qwest Communications Corporation.  AT&T also cites to my recommendation in Docket No. 01I-041T that Qwest be required to report special access performance under the PAP.
  

2. Qwest replies that this is an issue of first impression in this docket.
  Qwest further submits that it has appropriate controls in place, which will ensure compliance with § 272(e)(1).
  According to Qwest, special access data will not be available, and is not required by the FCC, until the § 272 affiliate is operational following § 271 approval.

3. AT&T has not raised the special access issue in the context of § 272 in any of its previous briefs.  As a matter of procedure, which by now should be obvious to AT&T,
 and because this issue has been more appropriately considered within the context of the PAP, I decline to reach the merits of AT&T’s motion and Qwest’s reply brief.

4. AT&T also requests that the Volume VII Order be modified with respect to § 272 through the adoption of a Minnesota ALJ’s recent findings.  See AT&T’s Motion to Modify Decision No. R02-318-I Order, Exhibit A.  AT&T fails to explain why it believes I have made a material misunderstanding of the law, the issue, or the factual record.  Rather, AT&T is essentially asking for reconsideration on a number of § 272 issues.  This issue is closed.  See Decision No. R01-768-I at pp. 3-4.  Furthermore, the Minnesota Staff has not accepted the ALJ’s findings.  See Minnesota Public Utilities Commission, Staff Briefing Papers, Docket No. P-421/C01-391 (April 4, 2002).

B. The Public Interest

AT&T claims that I have applied an unprecedented and inappropriate standard in evaluating the “public interest.”  This is incorrect.  This Commission’s public interest analysis is here and has always been consistent with the standards set 

forth by the FCC and Colorado Commission. 

Scope of Public Interest Inquiry

a. The public interest “standard” is not the Narcissus pool that AT&T wants it to be.  AT&T conflates its interest with the “public interest.”  These are two distinct things.  This Commission’s equation of the “public interest” with total welfare maximization is supported by sound economic analysis, and is hardly the straightjacket that AT&T claims it to be.  The entirety of modern antitrust law, hardly a narrow and crabbed category of jurisprudence, is premised on the consumer welfare standard.
  See, Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 223 (1993); Spectrum Sports v. McQuillan, 506 U.S. 447, 458 (1993).  It is a very broad standard, but it is a standard nonetheless.  

b. Indeed, what could be more in the public interest than maximizing the welfare of consumers?  

The “public interest” is, and can be nothing more, than consumer welfare.
 

c. What AT&T dislikes about this standard, of course, is that its desired remedies and impediments to § 271 approval are much more difficult to justify if they must be measured against the welfare of consumers.  In contrast, the flaccid and undefined notion of “public interest” that AT&T presses here allows its proposals to make headway, for there is no standard to weigh them against save the regulators’ impulse of the moment.  

d. AT&T accuses me of being “arbitrary and capricious” in my public interest analysis.  This betrays a recklessness in tossing about legal conclusions that are empty in content.  Arbitrary means: “[d]epending on will or discretion; not governed by any fixed rules.”  Webster’s Revised Unabridged Dictionary (1998 rev.).  Capricious means: “[g]overned or characterized by caprice; apt to change suddenly; freakish; whimsical; changeable.” Id.  This is the very nature of the public interest inquiry for which AT&T argues here; namely, that the public interest inquiry “is by nature and necessity open-ended….  [T]he potential range and scope of the inquiry cannot and should not be artificially limited in advance,…”  AT&T Motion to Modify Volume VII Order at 5-6.

e. I did not so limit my inquiry into this record.  To the contrary, I discussed the entirety of the record before me.  However, I did analyze the record against a standard that looks to consumer welfare as the sine qua non of the public interest.  Against this standard, AT&T’s and others’ arguments come up short.

f. Almost 20 years ago, Judge Easterbrook described the deleterious effect of an open-ended Rule of Reason inquiry in antitrust law: 

When everything is relevant, nothing is dispositive.  Any one factor might or might not outweigh another, or all of the others, in the factfinder’s contemplation. The formulation offers no help to businesses planning their conduct. Faced with a list of such imponderables, lawyers must engage in ceaseless discovery. (They might find something bearing on a factor, and the factor might be dispositive.)  The higher the stakes, the more firms are willing to spend on discovery and litigation.  The marginal week of discovery or trial just might mean saving a few millions or tens of millions of dollars. Litigation costs are the product of vague rules combined with high stakes, and nowhere is that combination more deadly than in antitrust litigation under the Rule of Reason.

Frank Easterbrook, The Limits of Antitrust, 63 Texas L. Rev. 1, 12-13 (1984).  Similarly here, a “public interest” inquiry with no pre-set boundaries, with no criteria for weighing the various factors that might be relevant to the inquiry, is the very embodiment of what Webster calls arbitrary: “depending on will or discretion; not governed by any fixed rules.” Id.

g. Moreover, the unbounded public interest inquiry that AT&T presses is deleterious even to its own interests.  The price squeeze and access charge entry barrier complaints that AT&T raises are cases in point.  AT&T raises these issues, but then fails to carry through with any facts or economic analysis to show that, in fact, a price squeeze will occur or that the access regime is in fact a successful effort by Qwest to raise its rivals’ costs.
  

h. To use an analogy from litigation, AT&T succeeds merely at pleading that a price squeeze may occur or that access is a barrier to entry.  Because of the mile-wide-but-inch-deep pleading that public interest argument engenders, however, AT&T does not take the next step and actually establish--by marshalling facts and bringing to bear expert testimony--that these things are in fact the case.  Thus, to continue the analogy, AT&T’s claims here might survive a motion to dismiss because it pleads sufficient facts, but would fail at both the summary judgement and trial stages because AT&T fails to prove any of these facts.

C. Matters Outside the Record

5. As for the claim that the “public interest” analysis incorporates material and opinion outside the record, this is demonstrably false.  The public interest finding relies entirely on factual matters within the Colorado or multi-state § 271 record.  I presume, therefore, that AT&T objects to the 

citations to court cases, administrative proceedings and academic commentaries.  

6. I cannot account for the failure of the participants to this docket adequately to survey the relevant precedents and commentaries.  The nature of the FCC’s and this Commission’s public interest inquiry is well known, and the universe of relevant persuasive and precedential material could and should have been argued.  That participants’ public interest pleading reveals a scattershot method lacking any expert analysis or legal foresight is not my fault.
 

D. UNE Rates, Price Squeeze

7. I stand by my original analysis relating to price squeeze.  Standing in the company of Justice Breyer in the Town of Concord v. Boston Edison Company case is not a bad place to be.

8. Moreover, since my original order, the FCC has 

issued the Verizon Vermont § 271 Order.
  The Volume VII Order’s analysis lines up nicely with what the FCC said in Verizon Vermont.  Therefore, there is no need to modify.

9. UNE rates in Colorado have just been set by the Commission in Docket 99A-577T.  Those rates are lower than the earlier UNE rates set by the Commission in Docket No. 96S-331T.

E. Promotion of Competition

10. I make two alleged errors here.  First, that consumer welfare will be enhanced by Qwest entry into long distance.  Second, AT&T alleges that I am incorrect in believing that long distance rates will go down when Qwest enters the long distance market.

11. I find that AT&T’s arguments on this point lack credibility.  To the extent long distance markets are now competitive—a fact that AT&T spent the late-1980’s and the early-1990’s arguing for—adding another competitor to the market should increase competition.  This should particularly be the case when that competitor enjoys economies of scale and scope.  Qwest’s entry into the long distance market should then increase the competitiveness of the long distance market. 

12. AT&T’s argument here is that Qwest’s entry into long distance will cause no demonstrable competitive effects in the long distance market.  I think the burden should be on AT&T to proffer some evidence about the particular structure of the long distance market that would lead to such a counter-intuitive outcome.  Is the long distance market, for instance, a case where dominant firm/fringe firm pricing behavior occurs such that the dominant firm, AT&T, holds a price umbrella over the fringe firms in the market?
  Is there some other quirk of or in the long distance market that makes an additional competitor insignificant from a consumer welfare standpoint?

13. AT&T makes no case that Qwest’s entry to the interLATA market is an exception to the rule that a competitor, particularly a formidable competitor with economies of scale and scope, will enhance the competitive landscape.
  
F. Access Charges

14. This Commission is set to review the matter of access charges immediately following the completion of the § 271 docket.  See Docket No. 00I-494T.  It is something less than an “abomination” to take these issues up sequentially, especially in light of the Commission’s and the parties’ scarce resources.

15. Moreover, here is an instance where AT&T failed to prove its case beyond the pleading stage.  I recognized in the Volume VII Order that access charges could be a means of raising rivals’ costs.  Before making such a finding, however, I would need the actual case, with facts and, especially, expert analysis, to be made out in the record.  AT&T did not do that.

16. The current state of intrastate access rates in Colorado is not an impediment to finding that Qwest’s interLATA entry is in the public interest.

G. Structural Separation

17. The Volume VII Order notes that the FCC has never required structural separation to be a prerequisite to a public interest finding under § 271.  Because of that, the analysis ends there.  Qwest need not structurally separate before it is granted § 271 authority. 

18. That said, because the issue has some theoretical interest, I did go on in the Volume VII Order to say what AT&T or any other structural separation advocate would have to prove before a structural remedy would be considered.  See Volume VII Order pp. 48-64.  Neither AT&T nor Worldcom even began to make the predicate factual showing to justify structural separation.  Indeed, they barely even tried to make out such a case.
  Absent any evidence that structural separation would benefit consumer welfare, it cannot be found necessary to the public interest inquiry.

IV. CONCLUSION
G. This has been a semi-enjoyable bit of jousting, but I remain puzzled as to what AT&T hoped to accomplish here.  The stridency of AT&T’s arguments and the vehemence and promiscuity of its adverbs
 reveal a gulf between AT&T’s view and my good faith conviction about the appropriate scope of the public interest inquiry.  I do not believe the FCC has gone beyond my delimited “public interest” review in its § 271 analysis.  Indeed, the primary focus of the FCC under the public interest, near as I can tell, is the existence of a performance assurance plan.
  Colorado has such a plan and Qwest has accepted it.

H. AT&T will be better served by saving its high dudgeon for the full Commission and the FCC.  I remain unmoved from my conclusions in the Volume VII Order that Qwest complies with § 272, Track A and, now, the public interest standard.  

V. ORDER

A. It is Ordered That:

1. AT&T Communications of the Mountain States, Inc.’s and AT&T Local Services’s, on behalf of TCG Colorado, Motion to Modify is denied.

B. This Order is effective immediately upon its 
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�  See Decision No. R01-1142-I at pp. 31-34 (requiring monitoring and reporting of special access information); Decision No. R02-41-I at 3 (remanding to the Special Master the issue of including a monitoring measure in the PAP for special access services); see also, Supplemental Report and Recommendation of the Special Master to the Public Utilities Commission of the State of Colorado at pp. 12-17 (noting that “there is little sunlight on to what extent carriers are actually using special access for local purposes and whether Qwest’s special access services are provided on a non-discriminatory basis to rival carriers as opposed to retail customers (and, by extension, to its Section 272 affiliate in the wake of its long distance entry)”).


�  Qwest Response to Motion to Modify Decision at pp. 1-2.


�  Id. at pp. 2-3.


�  Id. at pp. 3-4.


�  See Decision No. R00-612-I at pp. 33-34; Decision No. R01-768-I at 3.


� There is, to be a fair, a slight distinction to be made between the “consumer and producer welfare” or “total welfare” standard that this Commission has applied and a strict “consumer welfare”-only standard.  For my purposes here, and as many antitrust courts have done, I will use “consumer welfare” standard as the shorthand for this Commission’s “consumer and producer welfare” inquiry.


� Hausman & Sidak explain the centrality of consumer welfare to antitrust analysis citing to Posner and Breyer, respectively, about how competition, under the consumer welfare standard of antitrust, is not an end in itself, but a means of enhancing consumer, not competitors, welfare:


[M]odern antitrust law looks to consumer welfare as its guiding principle. Several respected jurists have elaborated this point. For example, Chief Judge Posner has repeatedly emphasized that consumer welfare is the guiding light of antitrust law, stressing that "[c]ompetition is the allocation of resources in which economic welfare (consumer welfare, to oversimplify slightly) is maximized; it is not rivalry per se, or a particular form of rivalry, or some minimum number of competitors." [Roland Mach. Co. v. Dresser Indus., 749 F.2d 380, 395 (7th Cir. 1984)]. In a 1983 antitrust decision, he stated: 


[T]hough there is a sense in which the exclusion of any competitor reduces competition, it is not the sense of competition that is relevant to antitrust law. The policy of competition is designed for the ultimate benefit of consumers rather than of individual competitors, and a consumer has no interest in the preservation of a fixed number of competitors greater than the number required to assure his being able to buy at the competitive price. Maybe the older, competitor-protection view would survive in a case of naked aggression resulting in the total exclusion of a competitor from the market, but that would be a per se case (if anything) and this is not.  [Marrese v. American Academy of Orthopaedic Surgeons, 706 F.2d 1488, 1497 (7th Cir. 1983)]


Similarly, Justice (then Judge) Breyer wrote for the First Circuit in 1987: "'Anticompetitive' [in antitrust law] has a special meaning: it refers not to actions that merely injure individual competitors, but rather to actions that harm the competitive process, a process that aims to bring consumers the benefits of lower prices, better products, and more efficient production methods." [Interface Group v. Massachusetts Port Auth., 816 F.2d 9, 10 (1st Cir. 1987)].


Jerry A. Hausman & Gregory Sidak, A Consumer Welfare Approach to Mandatory Unbundling of Telecommunications Networks, 109 Yale L.J. 417, 452�53 (1999).


� Admittedly, the latter case would be difficult to make in any event given that the access regime predates the opening of the local exchange market to competition, thus obviating any “intent” by Qwest to do so.  Also, the regulators establish the access regime, not Qwest, so it is tough to see how Qwest’s actions vis a vis access are an instance of it raising an entry barrier into the local exchange market.


� As for the claim that applying the Commission’s public interest standard from merger review cases is inappropriate, I think AT&T has the burden exactly backwards.  When the Commission does merger analysis, it applies the “public interest” standard.  Section 271 compels the Commission to assess the “public interest.”  Because the words are the same, absent evidence to the contrary, the standards should be the same and should involve the same analysis.   


� See Volume VII Order at 38-40, citing and discussing, 915 F.2d 17 (1st Cir. 1990), cert. denied, 499 U.S. 931, 111 S.Ct. 1337 (1991).


� In the Matter of Application by Verizon New England, Inc., Bell Atlantic Communications, Inc. (d/b/a Verizon Long Distance), NYNEX Long Distance Company (d/b/a Verizon Enterprise Solutions), Verizon Global Networks Inc., and Verizon Select Services, Inc. for Authorization to Provide In-Region, InterLATA Services in Vermont, Memorandum Opinion and Order, CC Docket No. 02-7 (April 17, 2002).


� For an explanation of the dominant/fringe firm market and the pricing behavior resulting therein see Viscusi, Vernon and Harrington, Economics of Regulation and Antitrust, pp. 162-165 (3d ed. MIT 2000).  Of course, was AT&T to argue this, it would be undercutting its own interests in the long distance market.  Moreover, in fact, probably because of AT&T’s successful arguments about the competitiveness of the long distance market, it is thought that AT&T has “below-average market power.” Id. at 165. 


� Another charge that cannot go unrebutted is notion that the Volume VII Order is Qwest-centric, and is written from the standpoint of wanting to unburden Qwest from the LATA prohibition and give Qwest something.  Section 271 authority may have the effect of giving Qwest something that it wants, but the touchstone of my analysis – and of this Commission’s analysis always – is consumers’ welfare.  Thus, under this Commission’s analysis, the lifting of the LATA restriction is a good thing because it is beneficial to consumers because it brings additional competition and removes efficiency-impeding regulatory barriers.  We consider Qwest’s interests here, or any carriers’ interests, for that matter, as only incidental to what is in consumers’ best interest, properly understood. 


� Again, the argument that I reject structural separation out of some affinity to keep Qwest whole is a willful misreading of the Volume VII Order.  The structural separation arguments have tough sledding because it is very difficult to show that consumers will benefit from such a market structure.  AT&T might benefit from such a plan; Worldcom might too.  But this does not mean that this is good for consumers’ welfare.  Indeed, it might mean that we should go back to regulating the local loop as a natural monopoly.


� “clearly fallacious;” “firmly grounded;” “particularly disturbing;” “expressly sought;” “truly culpable;” “improperly imported.”  See AT&T Motion to Modify Volume VII Order.


� Indeed, as participants to this docket know, I have considered the existence of a rigorous performance assurance plan the most important product of this § 271 process on a going-forward basis.
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