Decision No. R02-497

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-071BP

in the matter of the application of first choice ride, inc., for authority to extend operations under contract carrier permit no. b-9841.

recommended decision of
administrative law Judge
william j. fritzel
dismissing application

Mailed Date:  May 2, 2002

Appearances:

Marina Bogdanov, President, First Choice Ride, Inc. (Pro Se); and

Andrew Newell, Esq., Denver, Colorado, for Metro Taxi, Inc.

I.
statement

A. On January 30, 2002, First Choice Ride, Inc. (“Applicant”), filed an application to extend operations under Contract Carrier Permit No. B-9841.

B. On February 11, 2002, the Commission issued notice of the application as follows:

For authority to extend operations under Contract Carrier Permit No. B-9841 to include the transportation of

passengers and their baggage,

between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado.

RESTRICTIONS:  This application is restricted as follows:

(1)
To providing transportation service for the City and County of Denver Department of Human Services, 1200 Federal Boulevard, Denver, Colorado, 80204; and

(2)
Against the transportation of persons 18 years of age or younger.

C. On March 13, 2002, Metro Taxi Inc. (“Metro”) intervened in the proceeding.

D. The Commission scheduled the application for hearing on April 19, 2002.

E. The hearing was held as scheduled.  Testimony was received from Applicant’s witness Marina Bogdanov.  No exhibits were marked or offered.  Administrative notice was taken of the application and the support letter from the City and County of Denver Department of Human Services, contained in the official file of the Commission.

F. At the conclusion of Applicant’s case, Metro moved to dismiss the application for the reason that Applicant failed to present a prima facie case for contract carriage.  The motion was orally granted and the application was dismissed.

G. Pursuant to § 40-6-109, C.R.S., the record of the proceeding and a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

H. Marina Bogdanov, President of First Choice Ride, Inc., testified that Applicant currently possesses a contract carrier permit, PUC No. B-9841, that authorizes transportation for clients of the Department of Social/Human Services of Douglas and Adams Counties.  By this application, Applicant proposes to add transportation service for clients of the City and County of Denver Department of Human Services.

I. Ms. Bogdanov referred to the support letter from Chris Hernandez of the Department of Human Services for the City and County of Denver. The letter states that the Denver Department of Human Services uses a wide variety of transportation companies that have been certified by Medicaid and assigned a Medicaid provider number.  Ms. Hernandez states that the Department of Human Services always seeks to expand the number of transportation providers available, and it is particularly in need of companies with wheelchair accessible vehicles.

J. Marina Bogdanov proposes to provide transportation for Medicare patients including those that need the use of vehicles that are equipped to transport patients in wheelchairs. She stated that she is aware that Metro provides service to Denver Human Services Department, as well as other human service departments in the metro area. She also is aware that Metro has vehicles that have wheelchair accessibility.  She also testified on cross-examination that she is aware that Metro is a certified Medicare provider.

K. An applicant who requests a contract carrier permit has the burden of establishing that the proposed service is superior or distinctly different from the service provided by authorized common carriers.  Denver Cleanup Service, Inc. v. PUC, 1971 Colo. 537, 561 P.2d 1252 (1977); Pollard Contracting Company, Inc. v. PUC, 644 P.2d 7 (1982).  If Applicant is successful in establishing that its service is distinctly different than common carriers, a prima facie case is established.  Intervening common carriers may then present evidence that they have the ability and willingness to meet the customer’s needs.  If the intervening common carriers present this evidence, the burden then shifts to the Applicant to establish that it can better meet the unique or distinctive need of the customer.  It is also necessary for the Commission to determine whether the granting of a contract carrier permit would impair the service of existing common carriers serving within the area of the proposed service by the contract carrier.

L. The evidence of record establishes, and it is found, that the motion of Metro to dismiss the application for Applicant’s failure to present a prima facie case must be granted.  Applicant has the burden of proof.  Applicant has failed to meet its burden of proof to establish that its service is specialized and tailored to provide the needs of the client, and is distinctly different from the service provided by authorized common carriers.  Applicant presented only a hearsay letter of the City and County of Denver Human Services Department.  Hearsay evidence standing alone cannot be the basis of a decision granting authority.  Additional non-hearsay evidence must exist in order to buttress the hearsay evidence in proof of the ultimate issue.  Allen v. Industrial Commission, 36 Colo. App. 330, 540 P.2d 358 (1975); Olivis v. Industrial Commission, 33 Colo. App. 798, 515 P.2d 110 (1973).

M. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III.
order

N. The Commission Orders That:

1. The motion of Metro Taxi, Inc., to dismiss the application for the failure of Applicant First Choice Ride, Inc., to present a prima facie case is granted.

2. Docket No. 02A-071BP, the application of First Choice Ride, Inc., for authority to extend operations under Contract Carrier Permit No. B-9841 is dismissed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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