Decision No. R02-393

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02C-121T

IN THE MATTER OF AN INVESTIGATION OF REGISTERED TOLL RESELLERS OF TELECOMMUNICATIONS SERVICES CONCERNING ALLEGED VIOLATIONS OF COLORADO REVISED STATUTES AND COMMISSION RULES OF PRACTICE AND PROCEDURE RELATING TO THE FILING OF ANNUaL REPORTS BY PUBLIC UTILITIES.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
KEN F. KIRKPATRICK
REVOKING REGISTRATION AND
ORDERING DISCONNECTION FROM
THE PUBLIC SWITCHED NETWORK

Mailed Date:  April 10, 2002

I.
STATEMENT

A. The Colorado Public Utilities Commission (“Commission”) instituted the captioned proceeding by issuing an Order to Show Cause and Notice of Hearing (“Show Cause Order” or “Order”) that was served on the Respondents listed in Appendix A of the Show Cause Order.  See Decision No. C02-175, mailed February 27, 2002.  The Commission also served the Show Cause Order on the telecommunications service providers listed on Appendix B of the Order.  Administrative Law Judge Ken F. Kirkpatrick called the matter for hearing on April 5, 2002, at 9:00 a.m., in Commission Hearing Room “B”, Office Level 2 (OL2), Logan Tower, 1580 Logan Street, Denver, Colorado.

B. Anne K. Botterud, Assistant Attorney General, entered her appearance on behalf of the Staff of the Colorado Public Utilities Commission (“Staff”).  Ms. Jamie Jack, a Financial Analyst for the Commission, appeared and testified on behalf of Staff.

C. None of the Respondents listed on Appendix A of the Show Cause Order appeared at the hearing. 

D. During the course of the hearing, Exhibits 1 through 5 were identified and offered as evidence.  Administrative notice was taken of Exhibit 1, and Exhibits 2 through 5 were admitted into evidence.

E. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

F. Providers of intrastate toll telecommunications on a resale basis are required to register with the Commission pursuant to § 40-15-302.5, C.R.S.  Under Rule 25(a)(1) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1-25(a)(1), and Rule 4.2.2 of the Commission’s Rules Regulating Registration of Toll Resellers (“Toll Reseller Rules”), 4 CCR 723-51-4.2.2, every registered toll reseller must, on or before April 30 of each year, file an annual report with the Commission for the preceding calendar year.  As pertinent to this proceeding, the annual reports were due on or before April 30, 2001.

G. The testimony presented at hearing by Staff establishes that the Respondents listed on hearing Exhibit 5 filed annual reports for the calendar year ending December 31, 2000.  These Respondents include:  

Access One, Inc.

ACG Telecom, Inc.

Alternate Communications Technology, Inc.

ATX Telecommunications Services, Inc.

City Link Telecommunications, Inc.

Communications Billing, Inc.

Consolidated Billing Provider, LLC.

Corporate Billing Management

Custom Network Solutions, Inc.

Eastern Colorado Independent Networks, LLC.

Encompass Communications, LLC.

ESS.COM, LLC.

Globalinx Corporation

Great West Services, LTD.

IDT America Corp.

Maxxis Communications, Inc.

MegsINET-CLEC, Inc.

NC-TEL

Northstar Communications, Inc.

Orion Technologies, Inc.

Protel Advantage, Inc.

RSL COM U.S.A., Inc.

Small Business Billing, Inc.

Startec Global Licensing Company

Telemex USA, LLC.

Zone Telecom, Inc.

H. Ms. Jack testified that the toll resellers listed above filed the required annual report for the time period covered by this proceeding subsequent to the issuance of the Show Cause Order.  As a result, Staff requested that this show cause proceeding be dismissed as to these Respondents.  Good grounds having been shown, the request of Staff to dismiss the above named Respondents is granted.

I. On April 4, 2002, Communicate Technological Systems, L.L.C., (“CTS”) filed a request for an extension of time to file its annual report.  CTS states that its outside accountant had been charged with making all state compliance filings but had neglected to do so.  CTS is retaining an alternated provider to make the state filings, and it requests an additional 30 days to file its 2000 annual report.  Good cause having been shown the request will be granted.

J. The evidence presented at hearing established that the remaining Respondents shown on Appendix A of the Show Cause Order have failed to make the required filing despite numerous notices provided by the Commission advising them of the need to file an annual report.  Written notices of this filing requirement were mailed to the last addresses provided by Respondents to the Commission on February 28, 2001, June 29, 2001, November 28, 2001, and on February 27, 2002, the mailing date of the Show Cause Order.  See Exhibits 1 through 4.

K. Because the Respondents listed on Appendix A of the Show Cause Order (with the exception of the Respondents listed above) have failed to file an annual report for the calendar year ended December 31, 2000, as required by Rule 25(a)(1) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-25(a)(1), and Rule 4.2.2 of the Commission’s Toll Reseller Rules, 4 CCR 723-51-4.2.2, the registrations issued to such Respondents authorizing them to operate as toll resellers pursuant to § 40-15-302.5, C.R.S., should be revoked.  In addition, such entities should be disconnected form the public switched network. 

III.
ORDER

L. The Commission Orders That:

1. The registrations of the Respondents listed in Appendix A of this Order to operate as toll resellers pursuant to § 40-15-302.5, C.R.S., are revoked as of the effective date of this Order.

2. The facilities based local exchange carriers listed in Appendix B of this Order are hereby ordered to disconnect the toll resellers listed in Appendix A of this Order from the public switched telecommunications network.  Such disconnection shall be accomplished no later than 15 business days after the effective date of this Order.

3. Communicate Technological Systems, L.L.C., shall file its 2000 annual report by May 6, 2002.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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