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len vostrejs, d/b/a landstar logistics,


complainant,

v.
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interim order of
administrative law judge
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denying motion to dismiss
and setting hearing

Mailed Date:  April 2, 2002

I.
statement

A. By Decision No. R02-321-I the undersigned Administrative Law Judge granted a motion to amend the complaint originally filed in this matter by substituting Len Vostrejs, doing business as Landstar Logistics (“Vostrejs”), individually, for Landstar Logistics, Inc. (“Landstar”), as the Complainant.

B. Decision No. R02-321-I instructed Vostrejs and the Respondent, Qwest Corporation (“Qwest”), to advise of their availability for a re-scheduled hearing during April and May 2002 on or before March 27, 2002.  Each party submitted such an advisement.

C. On March 27, 2002, Qwest filed its Answer to Amended Complaint (“Amended Answer”).  It also filed another Motion to Dismiss (“Motion”) in this matter.  The Motion contends that the Centrex 21 Service Agreement (“Agreement”) that underlies the complaint clearly and unambiguously names Landstar and Qwest (formerly, U S WEST Communications, Inc.) as parties.  Qwest contends that since Vostrejs is not a party to the Agreement he has no standing to bring the subject complaint.  The Motion was invited by footnote 5 of Decision No. R02-321-I which states as follows:

If, as suggested by previously filed pleadings, Qwest’s amended answer acknowledges that Vostrejs has no individual liability for the $1,747.93 in telephone charges referred to in the original complaint, the undersigned will entertain another motion to dismiss the amended complaint.

D. On April 1, 2002, Vostrejs filed a response to the Motion.  In the response, Vostrejs provides some additional information explaining his relationship with Landstar.  An “agent” has been defined as “a business representative whose function is to bring about, modify, affect, accept performance of, or terminate contractual obligations” between his principal (i.e., Landstar) and third persons (i.e., Qwest).
  Under that definition Vostrejs’ execution of the Agreement as “agent” would suggest an intention to bind Landstar (and, possibly, only Landstar) to the Agreement.  However, the information contained in Vostrejs’ response suggests that the particular agency agreement between himself and Landstar may not, in all situations at least, afford him the authority to bind Landstar contractually.  Apparently, Vostrejs is using the terms “agent” and “agency” to describe a relationship that in law does not amount to a true “agency” as defined above.  This is evidenced by statements in the response indicating that the Vostrejs “agency” is independently owned and operated and contracts for its own business-related services (such as, for example, telephone services).    

E. In any event, neither Qwest’s Amended Answer nor its Motion provides an acknowledgment that Vostrejs has no individual liability for the $1,747.93 in telephone charges referred to in the original complaint.  Neither do they specifically address the ambiguity as to Vostrejs’ individual liability created by previously submitted Qwest billing information indicating that the account in question is held by “Len Vostrejs d/b/a Landstar”.  There is also some ambiguity on this point within the Agreement itself.  While page 1 lists the “Customer” as Landstar, the signature block on page 2 makes no reference to that entity.  Instead it refers to Vostrejs as “agent”.  As indicated above, while it might be logical to conclude from this that Vostrejs executed the Agreement intending to bind only Landstar, the absence of a specific reference to Landstar here makes that unclear.

F. Based on the foregoing, it is not possible to exclude Vostrejs as one who has standing to bring this complaint action.  Accordingly, the Motion will be denied and the matter will be set for hearing.  Based on the submissions made by the parties, it appears that April 9, 2002, will be a convenient time for a rescheduled hearing.     

II.
order

G. It Is Ordered That:

1. The Motion to Dismiss filed by Qwest Corporation on March 27, 2002, is denied.

2. The captioned proceeding is scheduled for hearing as follows:

DATE:
April 9, 2002

TIME:
10:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, Office Level 2
 

Denver, Colorado

3. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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