Decision No. R02-337

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01G-557CP

colorado public utilities Commission,


complainant,

v.

rappel transportation, llc, d/b/a emerald taxi shuttle tour & travel service,

 
respondent.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  March 25, 2002

Appearances:

Ronald Lux, staff of the Commission; and

No appearance by, or on behalf of, the Respondent.

I.
statement

A. By civil penalty assessment notice issued November 21, 2001, staff of the Commission alleges that on October 6, 2001 and October 15, 2001, the respondent performed for-hire transportation upon the streets and highways of the State of Colorado without having in force and effect requisite liability insurance.  On December 21, 2001, the Commission sent notice to the respondent that a hearing was scheduled on February 4, 2002.  The record in this matter establishes that Mr. Roger F. Rappel personally signed the civil penalty assessment notice and, therefore, was aware of its existence.  The file in this matter also reflects that a notice of hearing was mailed to Rappel Transportation, LLC (“Rappel”) at its address on file with the Commission:  P.O. Box 3168, Estes Park, Colorado 80517.

B. The matter came on for hearing at 9:00 a.m. on February 4, 2002, and was recessed for a period of time to allow Rappel to appear.

C. Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge (“ALJ”) Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II.
findings of fact

D. Based upon all the evidence of record, the following is found as fact:

1. Rappel was a certificated taxi service in and about Estes Park, Colorado, operating pursuant to PUC-54317.  On July 31, 2001, this agency received notice from Rappel’s insurance carrier, National Casualty Company, that Rappel’s insurance would be canceled effective October 4, 2001.  Accordingly, on September 25, 2001, this Commission sent an Order to Show Cause with Notice of Hearing to Rappel, advising it that the Commission had received the cancellation notice and that Rappel had an obligation to have active insurance on file with the Commission at all times.  Further, Rappel was advised that a hearing in the matter was scheduled for October 9, 2001 at the Commission’s offices if it felt that the order to show cause was in error.  On October 9, 2001, a hearing was held at which Rappel declined to appear and its operating authority was revoked pursuant to Decision No. R01-1040, October 12, 2001.  

2. Subsequent to the revocation of Rappel’s authority, this Commission received a police report from the Estes Park Police Department dated October 6, 2001 wherein the police department responded on that date to an exchange of fisticuffs in Estes Park involving a Rappel driver and one of its passengers, reflecting taxi operations on that night.  Subsequent to receipt of the report, on October 15, 2001, an investigator from this Commission went to Estes Park and actually rode one of Rappel’s taxis on that date, paying $10 for the ride.  As a result a civil penalty was issued to Rappel for operations on October 6 and 15, 2001 for operating without insurance, the insurance having expired October 4, 2001.

III.
discussion

E. Rappel is charged with violating both Rule 4 Code of Colorado Regulations (“CCR”) 723-31-12.1 and 4 CCR 723-31-12.7.1.1.  The former pertinently provides:

723-31-12.1
Every carrier shall obtain and keep in force at all times Public Liability and Property Damage Insurance or a surety bond providing similar coverage issued by an insurance company or surety company authorized to do business in the State of Colorado, ...

While the latter rule states:

723-31-12.7.1
Whenever the Commission records indicate that a motor vehicle carrier’s liability insurance is canceled, and there is no proof on file with the Commission indicating replacement coverage, the carrier’s authority will be summarily suspended until the Commission receives proper proof of new coverage as required by Commission rules, or until the carrier’s authority is revoked pursuant to the Commission’s show cause procedures.

723-31-12.7.1.1
A carrier receiving notice of summary suspension shall not conduct operations under its authority or permit until proper proof of insurance if filed with the Commission.

B.
As noted in Rule 4 CCR 723-31-40.4.4, violation of 4 CCR 723-31-12.1 is a $400 offense, while violation of 4 CCR 723-31-12.7.1.1 is only $200.  And, the latter is the rule specific to this case, i.e., Rappel operated while suspended and before revocation.

C.
An accused cannot be punished multiple times for the same offense.  And, as here, where two separate provisions proscribe the same conduct but have different penalties, the affected party is entitled to the least onerous penalty the law imposes, not the most.  People v. Suazo, Colo. App., 867 P.2d 161 (1993); People v. Owens, Colo., 670 P.2d 1233 (1983).  Accordingly, the $400 penalties imposed by Rule 4 CCR 723-31-12.1 cannot stand while the identical offense (i.e., not having insurance) under Rule 4 CCR 723-31-12.7.1.1 is only $200.

IV.
order

F. The Commission Orders That:

1. Violations 1 and 2 of Civil Penalty Assessment Notice No. 27498 are dismissed.

2. Rappel Transportation, LLC shall pay the sum of $400 for two violations of Rule 4 Code of Colorado Regulations 723-31-12.7.1.1 within ten days of the effective date of this order.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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ARTHUR G. STALIWE
_______________________________
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