Decision No. R02-287

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01G-336CP

colorado public utilities Commission,


complainant,

v.

tewadros kebede, d/b/a front range express,


respondent.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  March 13, 2002

Appearances:

Ann Botterud, Assistant Attorney General, on behalf of staff; and

M. Andrew Andrade, Esq., Greenwood Village, Colorado, on behalf of respondent.

II. statement of the case

A. By civil penalty assessment notice issued July 24, 2001, staff of the Commission alleges that on June 18, 2001, and June 23, 2001, Mr. Kebede provided for-hire transportation service upon the streets and highways of the State of Colorado without requisite state authority, resulting in a civil penalty assessment of $800.  On August 13, 2001, Mr. Andrade entered his appearance on behalf of the respondent.

B. Also on August 13, 2001, respondent moved to dismiss the matter, asserting federal preemption over the subject matter as a result of Mr. Kebede’s possession of a federal motor carrier certificate.

C. Originally scheduled for hearing on September 20, 2001, the matter was continued several times at the request of the parties to November 13, 2001.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written decision containing findings of fact, conclusions, and order.

II.
findings of fact

D. Based upon all the evidence of record, the following is found as fact:

1. At 6:15 p.m. on June 18, 2001, an investigator from this Commission was standing inside the main door of the Adams Mark Hotel in Denver when a van bearing the markings “Front Range Express” pulled into the hotel’s driveway.  The investigator observed four people leave the vehicle. After he approached one of the passengers, the investigator was informed that all four passengers were traveling together, and had just paid the driver $50 for their transportation from Denver International Airport to the Adams Mark Hotel. While observing the vehicle one individual with luggage got on the vehicle and it departed at 6:28 p.m.  The vehicle bore Colorado license no. 883-ELG.

2. At mid-morning on June 23, 2001, the same investigator left level 5 at Denver International Airport, walked out to lane 3, and noticed another Front Range Express van.  The investigator approached the van as several other individuals were getting on. The investigator advised the driver that he wished to go to the Holiday Inn, was told the van went there, and at 10:22 a.m. the van with five passengers left Denver International Airport.  Inquiry by the investigator of the passengers revealed that all were en route to the Adams Mark Hotel. On arrival at the Adams Mark all the other passengers paid for their transportation and left the van, and the PUC’s investigator was then driven to the Holiday Inn, paying $17 for his transportation.

3. The testimony of Michael A. Percy, director of ground operations for Denver International Airport, establishes that Mr. Kebede is registered as a commuter carrier, operating two vans:  Colorado license no. 883-ELG and Colorado license no. 661-CEL.  Further, the testimony of Mr. Percy establishes that on the dates in question the vehicles not only arrived and departed from Denver International Airport, but while at the airport went into a vehicle holding or staging area before returning to the terminal to pick up passengers outbound from the airport.  While Mr. Percy was not certain, the delay in the holding area can be consistent with scheduled service.

4. Both the staff of the Commission and respondent referred to Federal Motor Carrier Certificate MC-405952, purportedly on file with this Commission.  Inquiry by this office reveals, however, that only pages 1, 3, and 5 are MC-405952 are filed with this Commission.  It appears that respondent has neglected to file pages 2 and 4 of MC-405952, with the result that it is impossible for this office to determine the scope of MC-405952.

III.
discussion

E. As noted in the findings, respondent declined to personally appear, and offered no evidence of any kind.  Attempts by this office to take official notice of MC-405952 allegedly on file with this agency failed when it was discovered that critical pages are missing from the filing.

F. Based on the very limited evidence of record, this office has no choice but to find the respondent liable, especially where, as here, there is no evidence that MC-405952 covers any of the transportation described here.

IV.
order

G. The Commission Orders That:

1. Tewardros Kebede is hereby ordered to pay the sum of $800 to this agency within ten days of the effective date of this order.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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