Decision No. R02-216

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-532CP

APPLICATION for authority to lease certificates of public convenience and NECESSITY nos. 275 and 9909, from broadmoor hotel, inc. d/b/a broadmoor hotel garage, 2 hazel avenue, colorado springs, co 80906, to ramblin’ express, inc. d/b/a rocky mountain limousine, inc. 3465 astrozon place.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting application in part

Mailed Date:  March 4, 2002

Appearances:

Kyle H. Hybl, Esq., Colorado Springs, Colorado, for the Broadmoor Hotel, Inc., doing business as Broadmoor Hotel Garage;

Charles J. Kimball, Esq., Denver, Colorado, for Ramblin’ Express, Inc.; and

Robert Nichols, Esq., Boulder, Colorado, for Greater Colorado Springs Transportation Company, d/b/a Yellow Cab of Colorado Springs.

i.
statement

A. This application was filed on November 15, 2001 by the Broadmoor Hotel, Inc., doing business as Broadmoor Hotel Garage (“Broadmoor”), and Ramblin’ Express, Inc. (“Ramblin’ Express”).  By this application the Broadmoor seeks to lease to Ramblin’ Express two certificates of public convenience and necessity (“CPCNs”) issued to the Broadmoor by this Commission, PUC Nos. 275 and 9909.  The Commission gave notice of the application on November 19, 2001.

B. An intervention was filed on December 19, 2001 by Alex Malone, doing business as Monument Limousine Service.  That intervention was dismissed by Decision No. R02-48, January 14, 2002.  Greater Colorado Springs Transportation Company, doing business as Yellow Cab of Colorado Springs (“Yellow Cab”) filed its intervention on December 19, 2001.  By Order and Notice dated December 28, 2001 the matter was set for a hearing to be held on February 7, 2002 at 10:00 a.m. in Colorado Springs, Colorado.  At the assigned place and time the undersigned Administrative Law Judge (“ALJ”) called the matter for hearing.  As a preliminary matter the ALJ denied a Motion to Dismiss the Intervention of Yellow Cab that had been filed by Ramblin’ Express and joined in by the Broadmoor.

C. The matter proceeded to hearing.  During the course of the hearing Exhibits 1 through 11 and 13 were identified, offered, and admitted into evidence.  Exhibit 12 was offered and rejected.  At the conclusion of the hearing the parties were authorized to file posthearing statements of position no later than February 21, 2002.  Timely statements of position were filed by Ramblin’ Express, Broadmoor, and Yellow Cab.

D. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II.
findings of fact

E. By this application the Broadmoor seeks authority to lease two CPCNs to Ramblin’ Express.  Ramblin’ Express and the Broadmoor have executed a lease agreement for a period of two years, see Exhibit 9.  The authorities sought to be leased are PUC No. 9909 and PUC No. 275.  PUC No. 9909 authorizes transportation of passengers in charter bus service throughout a large area of Colorado.  PUC No. 275 authorizes the following:

I.
Transportation in sightseeing service of

passengers

between all points within Colorado Springs, Colorado, and between said points, on the one hand, and all points within the Pikes Peak region, on the other hand.

II. Transportation in call-and-demand limousine service of

passengers and their baggage

between all points within Colorado Springs, Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand.

III. Transportation of

passengers and their baggage in scheduled service

between the Broadmoor Hotel, 10 Lake Circle, Colorado Springs, Colorado, 80906, on the one hand, and points within Colorado Springs, Colorado, on the other hand.

RESTRICTIONS:  This certificate is restricted as follows:

A. Item I is restricted against the use of vehicles with a passenger capacity of 32 or more;

B. Item I is restricted to providing sightseeing service which originates and terminates at the same point, except when providing sightseeing service between Colorado Springs, Colorado, and the summit of Pikes Peak, in which case one way service may be provided from Colorado Springs, Colorado, to the summit of Pikes Peak or from the summit Pikes Peak to Colorado Springs, Colorado.  

C. Item III is restricted to providing service only for employees of the Broadmoor Hotel.

F. The Broadmoor has been in the transportation business since approximately 1920.  It has a garage, repair bays, storage, and offices.  In the past it has operated between 30 to 40 vehicles, including 5 buses with a greater than 32-passenger capacity; 16 passenger vans or people movers; and 3 to 4 stretch limousines.  It has one tariff on file with the Commission and has had proper insurance for all operations.  It has generally complied with the Commission’s rules and regulations, including filing its annual report.  The transportation service it has provided under its CPCNs has been primarily for hotel guests, but it has also served non-guests as well.  The Broadmoor has not actively solicited non-guest business, but it has not turned down this business.

G. In the fall of 2001 the Broadmoor determined to get out of the transportation business if possible.  In October or November it executed a lease, to be effective January 1, 2002, leasing its CPCNs to Ramblin’ Express.  See Exhibit 9.  While the lease states that it was subject to Commission approval, there was no approval obtained from the Commission in the form of a temporary approval or other proceeding separate and apart from the instant proceeding.  Nonetheless, on December 31, 2001, the Broadmoor ceased providing transportation services and referred all of its transportation needs to Ramblin’ Express.  Ramblin’ Express provided this transportation service under its own certificates and authority.

H. Ramblin’ Express is the transferee in this proceeding.  Ramblin’ Express was founded in 1993 and provides ground transportation in the Colorado Springs area, including Cripple Creek, through limousines, charter service, and scheduled service. It has two CPCNs issued by this Commission, PUC No. 47966 and PUC No. 45392.  It also has a registration as a charter or scenic bus and a registration as a luxury limousine issued by this Commission.  It operates approximately 50 vehicles:  30 full-size buses and the remainder smaller vehicles including 4 vans, 8 sedans, 5 stretch limos, and 3 minibuses.  Most of its vehicles are less than five years old.  It has a 24-hour maintenance operation, a 24-hour dispatch capability, a new facility located on 5 acres, and approximately 70 to 75 employee drivers.  Ramblin’ Express does possess some authority that overlaps the CPCNs sought to be transferred here.  It currently has scheduled authority that would allow it to transport passengers to or from the airport; it seeks to have a call-and-demand limousine authority.  Should the transfer/lease be approved, Ramblin’ Express would operate to the full extent of the authority transferred.  It currently operates within Commission rules and would do so in the future.  Currently Ramblin’ Express is paying its bills on time, although business is slow right now.

I. The Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle For Hire, 4 C.C.R. 723-31 (“Common Carrier Rules”) define the different types of authority held by the Broadmoor.  Rule 2 provides as follows:

723-31-2.8 On call-and-demand means the transportation of passengers not on schedule.  Specific types of call-and-demand transportation include:

723-31-2.8.1
Charter service means transportation of a charter party in a vehicle of less than 32 passengers capacity.  Charter party means a person or group of persons who are traveling together pursuant to a common purpose, under a single contract, at a fixed charge for the vehicle, having acquired the exclusive use of the vehicle.

723-31-2.8.2
Limousine service means the transportation of passengers charged at a per-person rate, and the use of the vehicle is not exclusive to any individual or group.

723-31-2.8.3 Sightseeing service means the transportation of passengers for the sole purpose of viewing or visiting places of natural, historic, or scenic interest, and the transportation originates and terminates at the same point.
723-31-2.9   On schedule means the transportation of passengers between fixed points and over designated routes at established times as specified in the carrier's time schedule as filed with and approved by the Commission.

J. The Broadmoor has provided evidence of transportation it provided under its CPCNs for the months of June, July, October, and December 2001.  Exhibits 2 through 5 were offered as evidence of all trips for the months of June, July, October, and December provided by the Broadmoor that did not include the Broadmoor on one end or the other.  Exhibit 6 was all other trips for the month of October, namely, trips that did include the Broadmoor as a point of origin or termination

K. Concerning Part II of PUC 275, the evidence submitted by the Broadmoor established no trips within Colorado Springs but did not involve the Broadmoor property or the Colorado Springs Airport.  In Exhibit 2, voucher no. 2998 involved a bus.  While limousine service can be rendered on a bus, the invoice notes that this is a wedding party and time charges on the invoice are more consistent with charter than call-and-demand limousine type service.  In Exhibit 3, invoice 7753 is labeled auto livery, but it is charged under charter and is noted as a wedding party.  This is consistent with charter.  Invoice 8310A is a bus, which could be call-and-demand limousine service, but there was no charge for service.  Apparently it was a donated service.  In Exhibits 4 and 6 combined most of the origin and termination points are either the Broadmoor or the Colorado Springs Airport.  Voucher 10150 states “tour as directed.”  It could be either sightseeing or charter.  But, it seems likely that exclusive use of the vehicle was had by the main parties, which is inconsistent with call-and-demand limousine.  Voucher 9921 is somewhat unclear, but it appears to be a charter group from Micro-Tec traveling together.  Voucher 10372 contains insufficient information to support a finding as to the type of service rendered.  The official exhibit for voucher 10178 is illegible.  In Exhibit 5 voucher 10878 is marked auto livery.  However, the notation indicates, “Surprise limo ride around Colo. Spgs [sic] as directed.”  This appears to be exclusive use of the vehicle.  It does not establish call-and-demand limousine service.

L. The evidence submitted does establish frequent, representative, widespread, and substantial operations throughout the scope of the CPCNs owned by the Broadmoor other than call-and-demand limousine service within Colorado Springs that does not originate or terminate at either the Broadmoor or the Colorado Springs Airport.

M. Yellow Cab operates as a passenger carrier under PUC Nos. 109, 52752, 54196, and 48776 issued by this Commission.  Its primary business is the transportation of passengers and their baggage in taxicab service between points within the Counties of El Paso and Teller, State of Colorado and from those points to all points within the State of Colorado and from points within the City and County of Denver to points within the Counties of El Paso and Teller, as authorized under PUC No. 109.  It also provides service on schedule and in call-and-demand limousine service under PUC No. 52752, PUC No. 54196, and PUC No. 48776.  However, these latter certificates authorize services that are a small portion of Yellow Cab’s business.  Yellow Cab has recently upgraded its computer dispatch system, with a $400,000 computer, $1,200 per cab unit, and $6,000 a month maintenance contract.  This enables it to do complete computer dispatch to the nearest cab.

N.  Yellow Cab’s business has been down since a year ago and down since September 11, 2001 in particular.  It currently has 113 cabs on the road compared 135 cabs one week prior to September 11, 2001.  Yellow Cab’s primary business consists of the business traveler, the working poor, and people who have had too much to drink.  Depending on pricing, any or all of these markets could be subject to competition from a call-and-demand limousine service depending on the type of vehicle as well. Other areas of competition would include such things as high school proms, from a hotel to a party and back, which could be provided in call-and-demand limousine or taxicab service.

III.
discussion
O. The Commission’s common Carrier Rules, 4 Code of Colorado Regulations 723-31-3 set forth the standards which apply to transfers, including leases such as this.  Applicants must establish:

3.5.1
The transferee will engage in bona fide common carrier operations under the certificate.  

3.5.2
The transferor of the certificate has been engaged in, and now is engaged in, bona fide common carrier operations under its certificate; and further, that neither the certificate nor any part thereof has not been abandoned or allowed to become dormant.

3.5.3
All rights held under each certificate are sought to be transferred or that a split of the certificate is in the public interest.

3.5.4
The transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless it is agreed by the parties that the Commission may cancel any overlapping or duplicating operating rights, or unless the Commission finds that the duplication or overlap is in the public interest or is immaterial.  The term operating rights applies to both common carrier certificates and contract carrier permits.

In addition, the Commission has required that the fitness of the transferee be established.  Fitness includes financial fitness as well as the willingness and ability to comply with Commission rules and regulations.

P. The evidence establishes that the transferee will engage in bona fide common carrier operations under the certificates transferred.  This has not been seriously challenged by the intervenor.

Q. All rights under the CPCNs are sought to be transferred.  Again this has been established by the evidence and not been challenged by the intervenor.

R. Intervenor challenges whether all of the requirements of Rule 5.2. have been met.  Yellow Cab suggests that applicants have not established that the Broadmoor is engaged in bona fide common carrier operations.  Yellow Cab also claims that the applicants have failed to establish that no portion of the certificate sought to be transferred has been allowed to become dormant.  Concerning the first objection, the ALJ disagrees with Yellow Cab’s contention.  It is true that this case presents a less than ideal example on how to effectuate a transfer of authorities.  It appears that the Broadmoor ceased operations for a brief period commencing January 1, 2002.  The transportation service at the Broadmoor has been downgraded, and current operations appear limited to the airport, although they are somewhat in a state of flux.  Nonetheless, operations continued throughout 2001.  And, after a brief interlude, they resumed at least in part in 2002.  The Broadmoor has its vehicles available and is responding to calls for service.  Most of the operations have been established as bona fide.

S. Concerning the second argument of Yellow Cab, namely, that a portion of the certificate sought to be transferred has been allowed to become dormant, the ALJ agrees with Yellow Cab.  Yellow Cab notes that the Commission has determined that dormancy is a termination of services the reactivation of which will result in damages either to the public interest or to intervening and protesting carriers who conducted operations during the interruption of said services.
  In the Boulder Airporter case, cited in Footnote 2 below, the Commission set forth a roadmap for analyzing transfers of authorities that contain numerous types of services.  The Commission there noted that it would examine each type of authority authorized by a CPCN, such as call-and-demand limousine, charter, and sightseeing service, and determine for each type whether it was abandoned or dormant or not.  The Commission distinguished this analysis from a refusal to fragment a general commodities authority, such as in De Lue v. PUC, 454 P.2d 939 (Colo. 1969).  

T. The Commission noted that applicants must establish service to a representative number of points.  It stated that a lack of substantial service to a representative number of points in the certificated area may establish that the operating rights are dormant.  The Commission found in Boulder Airporter that all trips under the call-and-demand limousine authority sought to be transferred involved Denver International Airport (“DIA”).  This was true even though the certificate authorized call-and-demand limousine service to a broad four-county area.  The Commission found that only call-and-demand limousine service between DIA and points in the Counties of Denver, Adams, Arapahoe, and Jefferson was not dormant and therefore transferable.

U. A similar conclusion should be reached in this proceeding.  Under the call-and-demand limousine authority contained in Part II of PUC 275, the evidence established that all trips involved either the Broadmoor or the Colorado Springs Airport as a point of origin or a point of termination.  All other call-and-demand limousine service is found to be dormant and not transferable.

V. Finally, concerning Rule 5.4, there are duplicating and overlapping operating rights.  There is substantial overlap between PUC No. 9909, owned by the Broadmoor, providing for charter bus service, and PUC No. 45392, owned by Ramblin’ Express, which authorizes charter service.  There is also some minor overlap between the scheduled service contained in PUC No. 275, which is restricted to providing service for employees of the Broadmoor, and the scheduled service contained in PUC No. 47966.  Concerning the overlap in charter service, given the current treatment of charter or scenic buses under Article 16 of Title 40, enacted subsequent to the issuance of Certificate PUC No. 9909, the ALJ finds that the overlap is immaterial.  Concerning the overlap in scheduled service, this also appears immaterial given the restrictions placed on PUC No. 275.

W. Ramblin’ Express is paying its bills on time and is sufficiently financially fit.  Operationally it has adequate and appropriate equipment to operate the authorities and has demonstrated willingness and ability to comply with Commission rules and regulations.  It is fit, financially and otherwise.

IV.
conclusions

X. That portion of PUC No. 275 which authorizes the transportation in call-and-demand limousine service between all points within Colorado Springs, Colorado and between said points, on the one hand, and all points within the State of Colorado, on the other hand, is dormant as to any transportation service which originates and terminates within Colorado Springs, Colorado, which does not have the Broadmoor or the Colorado Springs Airport as an origin or destination point.  This dormant authority is not subject to being transferred.  Consistent with the Boulder Airporter decision, the Order below authorizes the transfer on the condition that this portion of PUC No. 275 be canceled.

Y. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

v.
order

Z. The Commission Orders That:

1. Docket No. 01A-532CP, being an application of the Broadmoor Hotel, Inc., doing business as Broadmoor Hotel Garage, Colorado Springs, Colorado, is granted in part.  The Broadmoor Hotel, Inc., doing business as Broadmoor Hotel Garage is authorized to lease Certificates of Public Convenience and Necessity PUC Nos. 275 and 9909 to Ramblin’ Express, Inc., for a period of two years.

2. The authority granted in Ordering Paragraph No. 1 above is conditioned upon the cancellation of the dormant portions of PUC No. 275.

3. The right of the Transferee to operate under this Order shall depend on its compliance with all present and future laws and Commission rules and regulations, and the prior filing by Transferor of delinquent reports, if any, covering operations under the permit up to the time of transfer.  Transferee shall cause to be filed with the Commission, certificates of insurance as required by Commission rules.  Transferee shall also adopt the tariff of the Transferor which shall become that of Transferee until changed according to law.  Transferee shall pay the vehicle identification fee.  Transferor shall file a terminating annual report from the first of January to the date of this Order and any other required reports.  Applicants shall file an acceptance of transfer signed by both the Transferor and Transferee.  Operations may not begin until these requirements have been met.  If the Applicants do not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then ordering paragraph 1 above, which grants authority to the Transferee, shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance, if the request for additional time is filed within the 60 days.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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� Ramblin’ Express renews its motion to strike Yellow Cab’s intervention in its Statement of Position.  However, Ramblin’ Express introduces no new arguments and therefore the motion is denied.


� Decision No. C96-1227, IN THE MATTER OF THE APPLICATION OF BOULDER AIRPORTER, INC., COLORADO PUC 191 AND SHUTTLE ASSOCIATES, LLC.
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