Decision No. R02-176

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01R-485EG

in the matter of proposed rules establishing procedures governing appeals brought by public utilities or power authorities to the public utilities commission pursuant
to § 29-20-108, C.R.S.

recommended decision of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  February 21, 2002

I.
statement

A. By Decision No. C01-1079, mailed on October 26, 2001, the Commission issued notice of proposed rulemaking concerning new rules pertaining to an appeal process under the provisions of House Bill No. 01-1195, codified in § 29-20-108, C.R.S., that allows a public utility to appeal local government siting and building determinations for power plants and other facilities to the Public Utilities Commission under certain circumstances.  Pursuant to the statute, a public utility may appeal a local government land use decision if the local government decision will impair the ability of the public utility to provide safe, reliable, or economical service to the public and if the utility meets certain requirements as stated in § 29-20-108, C.R.S.

B. In its Decision, the Commission referred the matter to an Administrative Law Judge for hearing scheduled for December 17, 2001.

C. Written comments were filed by Public Service Company of Colorado (“Public Service”); UtiliCorp United Inc. (“UtiliCorp”); Tri-State Generation and Transmission Association, Inc. (“Tri-State”); and the Colorado Rural Electric Association (“CREA”).

D. A hearing was held on the proposed rules on the scheduled date.

E. Appearances were entered on behalf of Public Service, UtiliCorp, Tri-State, CREA, Intermountain Rural Electric Association (“IREA”), and Staff of the Commission (“Staff”).  Oral comments were presented.   At the conclusion of the hearing, the matter was taken under advisement.

F. Pursuant to § 40-6-109, C.R.S., the record of the proceeding and a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

G. Public Service supports the adoption of the proposed rules.  Public Service believes that the rules are necessary to implement the new statute.  Public Service does not believe that the existing rules of the Commission are adequate to cover the appeals process.

H. Public Service recommends that minor modifications should be made to the proposed rules.

I. Public Service comments that the definition of “local land use decision” contained in Proposed Rule 4 Code of Colorado Regulations (“CCR”) 723-XX-2.4 is more restrictive in scope than contained in the statute.  Public Service believes that the definition should be changed to be consistent with the statute.  Public Service recommends that a portion of proposed Rule 4 CCR 723-XX-2.4 be deleted so that the definition of local land use decision would read as follows:

The term “local land use decision” as used in these rules shall be construed to mean the decision of a local government within its jurisdiction to plan for and regulate the use of land.

Tri-State, CREA, and Staff agree with the recommendation.  The recommendation for modification of Proposed Rule 4 CCR 723-XX-2.4 will be adopted.

J. Public Service next comments that Proposed Rule 4 CCR 723-XX-3.1 should be modified to clarify the Commission’s intent with respect to the term “applications”.  Public Service proposes that the rule be modified by adding the underlined language as follows:

723-XX-3.1
In accordance with § 29-20-108(5)(c) and § 29-20-108(5)(d), all applications filed with the Commission pursuant to this rule shall include information supporting each of the following requirements:

The recommendation of Public Service will be adopted.  The recommended language clarifies the rule.

K. UtiliCorp generally supports the need for the proposed rules.  UtiliCorp believes that the Commission’s existing rules such as Rule 4 CCR 723-1-70 are not adequate to provide the necessary procedural guidelines necessary to govern facilities siting appeals.  UtiliCorp recommends that certain modifications be made to the rules.

L. UtiliCorp believes that the proposed rules lack some necessary definitions.  UtiliCorp believes that a definition of “local government action” is necessary since the term is used throughout the rules.  UtiliCorp therefore recommends that the Commission add the following definition of “local government action” as follows:

723-XX-2.X
Local Government Action.  The term “local government action” as used in these rules shall be construed to mean any decision, in whole or in part, by a local government which has the effect or result of denying a permit or application of a public utility or power authority that relates to the location, construction, or improvement of major electrical or natural gas facilities, or if the local government imposes requirements or conditions upon such permit or application that will unreasonably impair the ability of the public utility or power authority to provide safe, reliable, and economical service to the public.

Staff agrees with this recommendation.  The recommendation of UtiliCorp will be adopted. 

M. UtiliCorp proposes that another definition be added to the proposed rules. Utilicorp recommends that a definition of “major electrical or natural gas facility” should be included in the Rules. UtiliCorp proposes that the following definition be added:

723-XX-2.X
Major Electrical or Natural Gas Facility.  The term “major electrical or natural gas facility” as used in these rules shall be construed as defined by § 29-20-108, C.R.S., as amended, or by any other applicable statute.

Staff agrees with the addition of the definition.  The recommendation will be adopted.

N. UtiliCorp next recommends that an addition be made to the definition of “public utility” found in proposed Rule 4 CCR 723-XX-2.7  Utilicorp proposes that the definition of “public utility” be modified as follows:

723-XX-2.7
Public Utility.  The term “Public Utility” as used in these rules shall be construed to mean either an electrical utility or natural gas utility as defined within this section, or as defined by § 40-1-103, C.R.S., as amended.

Staff agrees with the modification.  The recommendation of UtiliCorp will be adopted.

O. UtiliCorp suggests that the first sentence of proposed Rule 4 CCR 723-XX-5.7, concerning notice, be modified to read as follows:

The utility will be required to give notice of the date, time, and place of the open hearing to all the individuals and groups in a manner specified by the Commission.

The recommendation will not be adopted.  The rule as currently proposed is adequate.

P. UtiliCorp comments that proposed Rule 4 CCR 723-XX-5 places obligations upon the utility to pay for various costs such as notice of the open hearing and rent for space to hold the hearing in the event the local government has no space available.  UtiliCorp recommends that the Commission should add a provision in Rule 4 CCR 723-XX-5 to make it clear that regulatory costs imposed upon the utility by the Commission can be recovered from regulated ratepayers.  UtiliCorp proposes the following addition to Rule 4 CCR 723-XX-5:

723-XX-5-10
The utility shall be entitled to recover the costs of compliance with these rules from its ratepayers or customers.

Staff disagrees with the proposal.  The recommendation will not be adopted.

Q. UtiliCorp proposes that Rule 4 CCR 723-XX-6 concerning denials of appeal by the Commission should contain an explicit requirement that the Commission issue a written order stating the reasons and rationale for denying an appeal.  UtiliCorp recommends that a subsection be added to proposed Rule 4 CCR 723-XX-6 which would read as follows:

723-XX-6.3
If the Commission denies the appeal pursuant to this rule, the Commission shall issue a written decision, in which the Commission shall state its findings of fact and conclusions thereon together with its order or requirement.  The decision, under seal of the Commission, shall be served upon all the parties to the proceeding.

The recommendation of UtiliCorp will not be adopted.  The provision of requiring the Commission to issue an order after a denial of a siting appeal is already addressed in § 40-6-109, C.R.S., which requires that the Commission issue a decision containing findings of fact and conclusions and an order.

R. UtiliCorp recommends that Proposed Rule 4 CCR 723-XX-7 be modified to conform with Section 29-20-108, C.R.S.  UtiliCorp states that proposed Rule 4 CCR 723-XX-7 requires that facilities siting appeals be conducted according to the requirements of § 40-6-109.5, C.R.S., which sets timelines for the Commission to issue decisions in applications.  UtiliCorp points out that § 29-20-108(5)(b), C.R.S., also requires that the evidentiary hearings in these appeals be conducted in accordance with the procedural requirements of § 40-6-109, C.R.S, and Section 29-20-108(5)(g) requires that the hearings be conducted in accordance with Article 6 of Title 40.  Thus UtiliCorp recommends that it is appropriate to add references to § 40-6-109, C.R.S., and to Article 6 of Title 40 to proposed Rule 4 CCR 723-XX-7.  The recommendation will be adopted.  UtiliCorp also is concerned that the last sentence of proposed Rule 4 CCR 723-XX-7 would appear to remove the power of the Commission to stay or suspend the effectiveness of its decision in a facilities siting appeal.  UtiliCorp believes that § 29-20-108(5)(g), C.R.S., does not divest the Commission of jurisdiction to grant a stay of the effectiveness of its decision, but rather acknowledges that in the case of a party seeking judicial review of the Commission’s final decision, courts can stay or suspend the Commission’s decision pursuant to § 40-6-116, C.R.S.  UtiliCorp recommends that the last sentence of proposed Rule 4 CCR 723-XX-7 be deleted.  The recommendation of UtiliCorp will be adopted.  Proposed Rule 4 CCR 723-XX-7 will be modified to read as follows:

723-XX-7
Procedural Rules.  Section 29-20-108(5)(b), C.R.S., requires that any appeal brought by a public utility or power authority to the Public Utilities Commission under this section shall be conducted in accordance with the procedural requirements of § 40-6-109.5, C.R.S., and that in evidentiary hearings such appeals be conducted in accordance with § 40-6-109.  Additionally, § 29-20-108(5)(g) requires that such appeals be conducted in accordance with Article 6 of Title 40 of the Colorado Revised Statutes.

Finally, UtiliCorp states that House Bill 01-1195 also amended § 40-4-102(1), C.R.S., authorizing the Commission to order a public utility or power authority, that appeals a local government facilities siting decision to reimburse the Commission for reasonable expenses, attorney’s fees, and expert witness fees that the Commission incurs in reviewing the appeal.  UtiliCorp states that § 40-4-102(1), C.R.S., fails to establish any standards for the Commission to exercise this authority.  UtiliCorp recommends that the Commission consider adopting a rule to establish fair procedures and standards for the reimbursement of fees and costs.  This suggestion will not be adopted.  The instant rulemaking proceeding relates to § 29-20-108, C.R.S.  The amendment to § 40-4-102(1), C.R.S., by House Bill 01-1195 concerns a different statute and therefore any rules concerning the Commission’s authority to award fees and costs relating to Commission expenses involving siting appeals should be considered in a separate rulemaking proceeding.

S. Tri-State and CREA comment that the proposed rules are unnecessary since the procedure concerning appeals of local government decision with respect to siting is fully described in § 29-20-108, C.R.S., and the existing Commission procedural rules are adequate to address siting appeals.

T. Tri-State and CREA agree with the recommendation of Public Service to modify the definition of “local land use decision” contained in proposed Rule 4 CCR 723-XX-2.4 since the proposed definition is not consistent with § 29-20-108(5)(a), C.R.S.  The recommendation of Public Service for modification of “local land use decision” definition will be adopted as previously stated in this Decision.

U. IREA in its oral comments agrees with Tri-State and CREA that the proposed Rules are not needed.  IREA believes that if the Commission adopts the proposed rules, certain modifications should be made.  IREA stated that proposed Rule 4 CCR 723-XX-3, “Completeness of Application”, establishes the requirements that an application must contain with respect to the application.  IREA suggests that there should be a provision in the rules stating that if one or more of the matters enumerated in Rule 4 CCR 723-XX-3.2 through 4 CCR 723-XX-3.11 do not apply to an applicant, there should be a provision in the rules so that an applicant can explain why one or more of the enumerated factors do not apply.  This suggestion will not be adopted.

V. IREA comments that proposed Rule 4 CCR 723-XX-5.6 concerning the requirement that parties provide to the utility a list of individuals and groups to receive notice of the hearing should more narrowly state who should receive notice such as adjacent property owners.   IREA also comments that Proposed Rule 4 CCR 723-XX-5.8 concerning meeting space for the open  hearing should be modified to state that the local government is required to provide the space for the open hearing rather than having the utility bear the cost associated with the rental of the space if the local government is unable to provide the meeting space.  The recommendations will not be adopted.

W. It is found and concluded that the proposed rules as modified by this Decision are necessary to implement the directives of the General Assembly in § 29-20-108, C.R.S., concerning appeals of local government land use decisions brought by a public utility or power authority before the Commission.

X. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission adopt the attached rules.

III.
order

Y. The Commission Orders That:

1. The proposed rules Concerning Appeals of Local Government Land Use Decisions Brought by a Public Utility or Power Authority to the Public Utilities Commission under § 29-20-108, C.R.S., 4 Code of Colorado Regulations 723-XX, attatched to this Decision, are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

4. A copy of the rules adopted by this Decision shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of reference of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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