Decision No. R02-136

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-461BP

in the matter OF THE application of admired TRANSPORTATION, inc., for authority to EXTEND operations under contract carrier permit no. b-9814.

recommended decision of
administrative law judge
ken f. kirkpatrick
dismissing application

Mailed Date:  February 12, 2002

Appearances:

Stan Epshtein, Esq., Denver, Colorado, for the Applicant; and

Beverly Braton, Lakewood, Colorado, for Kids Wheels, LLC.

i.
statement

A. This application was filed on October 3, 2001 by Applicant Admired Transportation, Inc. (“Admired”).  The Commission gave notice of the application on October 9, 2001.  Kids Wheels, LLC (“Kids Wheels”) timely filed its intervention on October 25, 2001.

B. The matter was originally set for a hearing to be held on December 19, 2001.  The hearing was vacated and rescheduled at the request of the Applicant to 9:00 a.m. on February 8, 2002.

C. At the assigned place and time the undersigned Administrative Law Judge (“ALJ”) called the matter for hearing.  During the course of the hearing Exhibits 1 and 2 were identified, offered, and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

D. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

ii.
findings of fact

E. Admired is the Applicant in this proceeding.  It seeks an extension of Contract Carrier Permit No. B-9814 to include the following:

Transportation of

passengers and their baggage

between all points in the City and County of Denver, Colorado.

RESTRICTIONS:  Restricted to provided services for:

(1)
Northeast Child and Family Center, 4353 E. Colfax Avenue, Denver, Colorado 80220;

(2)
West Denver Child and Family Center, 1405 N. Federal, Denver, Colorado 80204;

(3)
University Hills Child and Family Center, 4141 E. Dickinson Place, Denver, Colorado 80220; and

(4)
City and County of Denver Department of Human Services, 1200 N. Federal Boulevard, Denver, Colorado 80204.

F. The West Denver Child and Family Center, a unit of the Mental Health Corporation of Denver (“MHCD”) is located at 1405 N. Federal Boulevard, Denver, Colorado.  This facility provides mental health services for children and adolescents.  It needs transportation services for children and adolescents to transport them to and from the facility at 1405 N. Federal.  Specifically, West Denver Child and Family Center needs a transportation provider that can accompany the children door-to-door, including pick-ups and drop-offs inside a building.  In addition, it needs timely service within five or ten minutes of the appointed hour or reservation.  Presently, it relies on Metro Taxi, Inc. (“Metro”), and service is not good.  Metro does not show up approximately one half of the time.

G. Admired provided transportation service to and from West Denver Child and Family Center from approximately May of 2001 through September 2001.  It stopped providing the transportation service when Denver County stopped giving an authorization number to Admired.  At this point Admired decided to apply for PUC authority in an attempt to get an authorization number which would allow it to bill for the transportation services.  It has a number of drivers who are able to meet the West Denver Child and Family Center’s needs for prompt service and personal accompaniment of the children from door-to-door, including inside the building.

H. Kids Wheels currently provides transportation services to the Northeast Child Family Center operated by the MHCD at 4353 E. Colfax, Denver.  It has done so for the past several months.  It provides service pursuant to its common carrier authority, PUC No. 50096.  The services it provides are similar to the ones sought by the MHCD facility of West Denver.  Kids Wheels provides prompt transportation and accompanies children door-to-door, including inside the building.  It has extra vehicles and drivers that could perform additional work if the demand were there.  It has the authority, within the scope of PUC No. 50096, to provide all the services sought in this application, with the important restriction that Kids Wheels can only transport persons 17 years of age or younger.

III.
discussion

I. The Commission’s Contract Carrier Rules set forth the criteria for issuance of a contract carrier permit.  Specifically, Rule 4 Code of Colorado Regulations 723-23-4 provides as follows:

4.1
In an application for a permit or for an extension of a permit:

4.1.1
Applicant shall bear the burden of proving that the service it proposes to provide to potential customers is specialized and tailored to potential customers’ distinct needs.

4.1.2
An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of the potential customers.

4.1.3
If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential customers, the applicant must then demonstrate that it is better equipped to meet such needs of the potential customers than the intervenor.

4.1.4
An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.

J. In this proceeding the Applicant has shown that it proposes to provide a specialized and tailored service to meet the distinct needs of the West Denver Child and Family Center.  There was insufficient competent evidence to establish this with respect to the other named customers.  The letters provided, while complimentary to the Applicant, did not specify the needs of the different facilities.

Kids Wheels, however, established it has the ability and the willingness to meet the same needs of the West Denver Child and Family Center.  It has adequate equipment and drivers who can provide door-to-door or inside service as needed.  Under Rule 4.1.3 the Applicant is entitled to demonstrate that it is better equipped to meet the needs of the potential customers 

than Kids Wheels.  However, the Applicant has been unable to establish that in this proceeding.  Rather, it pins its hopes on the fact that it has provided such service in the past.  However, past service, apparently performed without authority from this Commission, cannot be the basis for the grant of authority.  Since the Applicant is unable to establish that it is better equipped than existing common carriers to meet the needs of the potential customers, the application must be denied.

K. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV.
order

L. The Commission Orders That:

1. Docket No. 01A-461BP, being an application of Admired Transportation, Inc., Aurora, Colorado, is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Even had the letters been sufficient to establish specialized and tailored needs of those facilities, Kids Wheels established that it was able to provide the same service as the Applicant.  See infra above.
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