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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01R-492W

in the matter of proposed rules regarding simplified regulatory treatment for small, privately owned water companies.

recommended decision of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  February 6, 2002

i.
statement

A. By Decision No. C01-1109, mailed on October 30, 2001, the Commission issued Notice of Proposed Rulemaking. The Commission stated that the proposed rules concerning regulatory treatment for small, privately owned water companies are proposed to implement the legislative directives pursuant to § 40-3-104.4, C.R.S.  The legislation provides for regulatory treatment that is less comprehensive than otherwise provided to privately owned water companies that serve fewer than 1,500 customers.

B. In its order, the Commission referred the matter to an Administrative Law Judge for hearing and scheduled a hearing in this matter for December 10, 2001.

C. Written comments were filed by Durango Metropolitan District No. 1 (“DW1”) on December 3, 2001.

D. A hearing was held on the proposed rules at the scheduled time.

E. Appearances were entered by DW1 and by Staff of the Colorado Public Utilities Commission (“Staff”).

F. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

G. DW1 generally agrees with the proposed rules, however, it has some specific concerns and suggestions.  DW1 believes that the rules should include a provision that requires small privately owned water companies with fewer than 1,500 customers to make a preliminary showing that the granting of simplified regulatory treatment is consistent with the public interest, quality of service, financial condition of the company, and just and reasonable rates.

H. This suggestion will not be adopted.  Rule 4 Code of Colorado Regulations (“CCR”) 723-5-30.1.2 of the proposed rules adequately address the concern expressed by DW1.  Proposed Rule 4 CCR 723-5-30.1.2 states:

The application shall include the requirements of the respective option, as set forth below, and an explanation of how approval of the application will balance reasonable regulatory oversight with the costs and benefits of regulation, while continuing to consider the public interest, quality of service, financial condition, and just and reasonable rates.

I. DW1 next comments that Proposed Rule 4 CCR 723-5-30.1.4 be changed to state that an application shall either be scheduled for hearing or, at the Commission’s discretion, decided without a hearing under the provisions of the Commission’s modified procedure pursuant to Rule 24 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-24.

J. The suggestion will be adopted.  The Commission’s modified procedure is normally used for noncontested cases.

K. DW1 recommends that the Resource Cost Pass-Through Option contained in proposed Rule, 4 CCR 723-5-30.3.2 be modified to require that an applicant who purchases its wholesale water, or other pass-through commodities from an affiliate be required to show that both the price change and the base price for the water are reasonable.

L. DW1 also recommends that Rule 4 CCR 723-5-30.3.3, Operating Ratio Methodology Option should be modified to add language that states that the use of the methodology will be examined by the Commission for unusual one time expenditures, including expenses due to transactions with a company’s affiliates.

M. The above suggestions of DW1 contained in paragraph nos. 3 and 4 will not be adopted.  These suggestions are apparently related to, and with reference to a specific water company.  The proposed rules are rules of general applicability, and therefore a provision addressing concerns related to particular water company should not be included in the rules.

N. DW1 next comments that 4 CCR 723-5-30.3.4.1 should be modified to remove the underlined language of the proposed rules as follows:

Funds from the [reserve for major Improvements] account shall not be employed for a purpose other than those permitted under this option without specific written permission from the commission.

DW1 believes that a company who seeks approval for the use of the option should be required to dedicate the funds to the use stated in the original application.

O. The suggestion is a good one and will be recommended for adoption.

P. It is found and concluded that the proposed rules are reasonable and calculated to implement the directives of the General Assembly as contained in § 40-3-104.4, C.R.S.

Q. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission adopt the attached rules.

III.
order

R. The Commission Orders That:

1. The proposed rules regarding simplified regulatory treatment for small, privately owned water companies, 4 Code of Colorado Regulations 723-5 attached to this Decision and Order are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

4. A copy of the rules adopted by this Decision shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of reference of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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