Decision No. R02-118-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02F-012E

james e. makris,


complainant,

v.

public service company of colorado,


respondent.

interim order of
administrative law judge
ken f. kirkpatrick
(1) denying motion to
dismiss; and (2) vacating
and rescheduling hearing

Mailed Date:  February 4, 2002

i.
statement

A. This complaint was filed on January 9, 2002 and the Commission issued its Order to Satisfy or Answer on January 10, 2002.  On January 22, 2002, Respondent Public Service Company of Colorado (“Public Service”) filed its Motion to Dismiss.  No response to the motion was filed.  For the reasons set forth below the motion should be denied.

B. This complaint involves a case of potential diversion of electricity.  Public Service alleges that the Complainant James E. Makris diverted energy and has billed him in accordance with its tariffs for energy diversion.  The Complainant denies diverting energy and seeks to have an adjustment made in the billing.  In its motion to dismiss, Public Service states that it has a right to compute diverted electric energy and charge for estimating and confirming the energy diversion, the cost of equipment damages, and other related items.  While this is true, the evidence of alteration of the meter, which Public Service alleges, is only prima facie evidence of diversion.  The fact that a meter has been altered is not absolute proof of energy diversion.  The Complainant in this proceeding denies diverting energy.  Therefore a factual dispute exists for which a hearing must be held.  Should the Complainant establish that there has been no energy diversion, Public Service is not entitled to bill him for investigating energy diversion.  Therefore the Motion to Dismiss is denied.

C. On January 17, 2002, Public Service filed its Motion to Vacate and Reschedule Hearing.  Public Service seeks to have the currently scheduled hearing date of February 25, 2002 vacated due to a conflict with its counsel.  No response to the motion was filed.  The motion will be granted.

Ii.
order

D. It Is Ordered That:

1. The Motion to Dismiss Complaint filed January 22, 2002 by Public Service Company of Colorado is denied.

2. The hearing in this matter currently scheduled for February 25, 2002 is vacated.  It is rescheduled as follows:

DATE:
March 6, 2002

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado

3. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________


Administrative Law Judge
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Bruce N. Smith
Director
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