Decision No. R02-109

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00D-261G

re:  in the matter of petition of k n wattenberg transmission limited liability company for a declaratory order that the public utilities commission has no jurisdiction over its delivery lateral which interconnects with the transmission line of colorado interstate gas company and is used only to deliver to gas to two industrial users for whom the lateral was built.

DOCKET No. 00A-335G

in the matter of the application of k n wattenberg transmission limited liability company for such authority as may be necessary for the Commission to assume the exercise of regulatory supervision over the transportation of interstate gas trough a five-mile lateral from an interconnection with the transmission pipeline of colorado interstate gas company to two industrial customers located in the city of ft. morgan, colorado.

recommended decision of
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Mailed Date:  January 31, 2002

Appearances:

Thomas J. Carroll, Esq., Lakewood, Colorado, and Alvin J. Meiklejohn, Esq., Denver, Colorado, on behalf of K N Wattenberg;

Leanne DeVos, Esq., Denver, Colorado, on behalf of Leprino Foods;

William Watson, Esq., Denver, Colorado, on behalf of Excel Corporation;



James D. Albright, Esq., Denver, on behalf of Public Service Company of Fort Morgan;
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I.
statement of the case

A. By application filed May 17, 2000, K N Wattenberg Transmission Limited Liability Company (“KN”) petitions the Commission for a declaratory order disclaiming jurisdiction over KN’s industrial lateral conducting the interstate pipeline of Colorado Interstate Gas Company (“CIG”) with two industrial customers in the County of Morgan, State of Colorado.  On May 25, 2000, the Commission sent notice to all who might desire to protest, object, or intervene.

B. On May 24, 2000, the City of Fort Morgan entered its appearance and notice of intervention.  On June 2, 2000, the Colorado Association of Municipal Utilities petitioned to intervene.  On June 5, 2000, the staff of the Commission sought intervention.  Similarly, on June 5, 2000, Public Service Company of Colorado petitioned to intervene.

C. Regarding Docket No. 00A-635G, on November 17, 2000, KN filed an application for a certificate legitimizing the five-mile gas pipeline lateral from CIG to Excel Corporation (“Excel”) and Leprino Foods Company (“Leprino”) in Fort Morgan, Colorado.  This is a companion to the declaratory judgment action in Docket No. 00D-261G, seeking in the alternative a certificate of public convenience and necessity if the Commission determines that such a certificate is necessary.  On November 24, 2000, the Commission sent notice to all who might desire to protest, object, or intervene.

D. On November 27, 2000, Leprino and Excel petitioned to intervene as interested parties, followed on December 1, 2000 by the City of Fort Morgan and Public Service Company of Colorado’s Petition to Intervene filed on December 4, 2000.

E. After a bevy of motions, the consolidated cases ultimately came on for hearing on June 6, 2001, and briefs by the parties filed on June 27, 2001.

F. Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II.
findings of fact

G. Based upon all the evidence of record, the following is found as fact:

1. Background

a. The competent evidence of record establishes that in January 1990 Excel, a subsidiary of Cargill, Inc., determined to expand its meat packing plant located in Fort Morgan, Colorado.  As part of the process leading to a decision to expand the Fort Morgan plant, Excel engaged in negotiations with the City of Fort Morgan, which pertinently provided for Excel to have the ability to independently pursue and implement economical gas purchasing, including the right to transport gas through the city’s lines, or to buy independent gas and have an independent gas pipeline built to the Excel plant in Fort Morgan, all as more fully set forth in the agreement.  The agreement was signed on January 19, 1990 by the then-mayor of the City of Fort Morgan.

b. After the entry of Federal Energy Regulatory Commission (“FERC”) Order 636, the city established a transportation rate of $0.20/Mcf, which Excel found to be reasonable, and Excel then began purchasing gas from other parties than the City of Fort Morgan, and transporting that gas through the municipal natural gas system.

c. During October 1995, the City of Fort Morgan raised its rates for gas transportation effective November 1, 1995.  The price went from $0.20 per Mcf ($0.225 per MMBtu) to $0.6762/Mcf ($0.761 per MMBtu).  This increase represented a new rate over 300 percent higher than the old rate, and caused Excel to incur an additional $1,000 in gas costs per operating day.

d. Excel and Leprino both incurred this  increase in gas transportation cost. Upon inquiry by the companies of the city, both companies were unsuccessful in obtaining the cost studies or other data used to justify the increase.  When both companies explored alternatives to the use of Fort Morgan’s municipal pipeline, the companies were informed by the city attorney on May 1, 1996 that the City of Fort Morgan enacted ordinances making it unlawful to build or use any gas lines which were not part of the municipal system.  In effect, Excel and Leprino were deemed to be captive customers with no legal alternatives.

e. Excel and Leprino attempted to negotiate the construction of a pipeline to serve both plants from CIG, but were unsuccessful when CIG withdrew from negotiations, citing opposition from the City of Fort Morgan as its reason.  Another meeting to discuss the new gas transportation rates between the companies and Fort Morgan on September 4, 1996 was notably unsuccessful, especially when the mayor and city council members failed to appear, leaving only the municipal utility director to inform Excel and Leprino that the city felt it did not have to negotiate.  When Excel and Leprino pointed to their written letter agreement of 1990 specifically allowing the construction of a separate pipeline, officials of Fort Morgan announced that the city was unilaterally abrogating the 1990 agreement, noting that there was a new mayor and a new city council separate from those individuals serving in 1990, and, thus, in the city’s opinion there was no obligation by the current administration to honor the obligations of the prior administration.

f. Feeling betrayed, both Excel and Leprino cast about for alternative solutions to the increase in gas transportation costs caused by the city’s November 1995 increase.  Excel executives had previously used KN in other locations in Colorado, and approached KN for purposes of constructing a pipeline from the nearby (five miles away) CIG pipeline to the Excel meatpacking plant and the Leprino Foods cheese processing plant.  Before entering into an agreement with KN, in February 1997 Excel and Leprino made a last ditch effort to determine if the then-administration of the City of Fort Morgan was willing to lower its prices for the transportation of natural gas to prices closer to those found elsewhere in Colorado.  Fort Morgan repeated that it had enacted ordinances disallowing construction of any pipelines other than the municipal pipeline, thus rendering Excel and Leprino captive customers with no alternatives, and would not lower its price.

2. The Pipeline

a. On October 29, 1997, the FERC issued an order authorizing the construction of a pipeline by KN from the CIG pipeline in Morgan County to the Excel and Leprino plants in the City of Fort Morgan. Pursuant to that order KN constructed a 6-inch pipeline from a CIG meter station near Morgan County Road 18 southwest of the two plants, then north along CR-18 to its intersection with then-County Road Q (Barlow Road), then east along CR-Q to a point just south of Leprino Foods’ plant, then north across open land in Morgan County to a connection with the Leprino plant located inside the Fort Morgan municipal boundary. Just before its terminus with the Leprino Foods’ plant, a 4-inch pipeline was extended 0.7 miles west to the Excel plant. In total, the pipeline runs almost 5-miles in length.

b. The costs of construction were evenly divided between Excel, Leprino, and KN, each contributing one-third. It should be noted that the record in this case does not disclose a partnership or other joint business entity between Excel, Leprino, and KN; legal ownership of the pipeline appears to reside in KN alone.  

c. As noted earlier, when constructed the pipeline lay exclusively in Morgan County land until it penetrated the municipal boundary on the private land hosting the two food plants.  KN had all appropriate construction permits from Morgan County, and at no time during construction did the pipeline enter upon, cross, or otherwise have contact with any municipal street, alley, utility right-of-way, etc. It was only after the construction and operation of the pipeline that Fort Morgan annexed portions of Barlow Road along which the pipeline runs.

d. At the time of construction Excel and Leprino contracted for what they each believed was a reasonable amount of gas capacity necessary to serve current needs. With the advent of this litigation before the Commission, Excel and Leprino turned and renegotiated their contracts to take up all gas capacity on the pipeline. At the time of hearing not only was the pipeline physically connected to only the two food plants, but the pipeline’s total capacity was also contracted to the two food plants, theoretically rendering it impossible to connect another customer without the active permission of the two food processors.

IIi.
discussion

H. Section 40-1-013(1)(a), C.R.S., pertinently defines a public utility as:

 
The term “ public utility”, when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

 
(b)
Nothing in articles 1 to 7 of this title shall be construed to apply to:

***

 
(II)
Exemptions provided for in the constitution of the state of Colorado relating to municipal utilities.

***

Emphasis supplied.

In turn, Article XXV, Colo. Const., in describing this agency’s constitutional powers pertinently notes:

... and provided, further, that nothing herein shall be construed to apply to municipally owned utilities.

Further, under current case law construing the above, it is the statutes that govern, not subjective older common law tests regarding holding out to serve the public at large.  Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986).

I. Thus, if one is a pipeline corporation, one is a public utility even if those served thereby only number one or two.  There is no distinction made between the old concepts of common and contract carriage as may be found in the transportation area.  The holding out test previously found in City of Englewood v. City and County of Denver, 123 Colo. 290, 229 P.2d 667 (1951) was expressly rejected in Board of County Commissioners v. Board of Water Commissioners, supra.
J. Here, KN is the owner of a pipeline providing transportation to two separate customers, Excel and Leprino, who transport their separately purchased gas through KN’s pipeline.  Further, the pipeline was constructed pursuant to FERC order, and with all necessary county permits.

K. Since the KN pipeline comes to us already built, the only thing left at this time is to declare KN a public utility and to issue a certificate of public convenience and necessity to KN for its pipeline.

L. But what of Fort Morgan and its ordinances, etc.?  As noted in both constitution and statutes, municipal utilities operating inside municipal boundaries are not public utilities, are not subject to this agency’s jurisdiction, and, thus, are none of our concern.  The question of the validity of municipal ordinances must be litigated elsewhere, not here.

IV.
order

M. The Commission Orders That:

1. K N Wattenberg Transmission Limited Liability Company is hereby declared to be a public utility pursuant to § 40-1-103(1)(a), C.R.S., and pursuant to § 40-5-101, C.R.S., is granted a certificate of public convenience and necessity for that lateral pipeline connecting Colorado Interstate Gas Company’s main pipeline with the facilities of Excel Corporation and Leprino Foods Company in Morgan County, Colorado.

2. K N Wattenberg Transmission Limited Liability Company is hereby ordered to file an appropriate cost-based tariff for the gas transportation service provided through this pipeline.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
_______________________________


Administrative Law Judge
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Director
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