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i.
statement

A. This complaint was filed on January 3, 2002.  The Commission issued its Order to Satisfy or Answer on January 4, 2002.  On January 14, 2002, Respondent Public Service Company of Colorado (“Public Service”) filed its Motion to Dismiss Complaint.  No response to the motion was filed.  For the reasons set forth below the motion should be denied.

B. Public Service correctly notes that Rule 61(a) of the Commission’s Rules of Practice and Procedure requires that a formal complaint “set forth sufficient facts and information to adequately advise the respondent public utility and the Commission of how any law, order, Commission rule, or public utility tariff provision has been violated.”  Public Service then makes the argument that since the Complainant William Overhiser has failed to specify which law, rule, or public utility tariff has been violated that the complaint is somehow defective.  Public Service misreads the Rule.  The rule simply requires that facts and information be set forth.  Paragraph 3 of the complaint states in pertinent part as follows:

On October 24, 2001, Public Service Company put power in my name without my permission and without attempting to contact me ...

The Complainant has thus alleged that Public Service is billing the Complainant unilaterally.  Public Service cannot simply start billing people for power without some authority, which is what the complaint alleges.  This is sufficient to withstand a Motion to Dismiss.

C. Public Service also asserts in its motion that the Complainant is a landlord and that certain rules under Public Service’s tariff applicable to landlords apply.  This introduces factual material that is not present in the record, and it cannot be grounds for dismissal.  Public Service also refers to a contract with Public Service but no contract was attached to the Motion to Dismiss.

D. Public Service further contends that the Complainant is requesting a rulemaking.  Public Service suggests in paragraph 6 of its motion that the only way that the Commission can order changes to policies of billing is through a rulemaking proceeding.  This is not the case.  A tariff that contains an unreasonable practice is subject to attack by a single complainant and can be ordered changed by the Commission upon appropriate proof.  See Benkert v. U S WEST, Docket No. 92F-656T, Decision No. C93-824 (tariff containing construction provisions found unreasonable, and new tariff ordered).

E. Finally, Public Service suggests that the Complainant has no ability to represent other individuals under various decisions discussing standing.  Pubic Service does not mention § 40-6-108(1)(d), C.R.S., which provides as follows:

The Commission is not required to dismiss any complaint because of the absence of direct damage to the complainant.

The Supreme Court noted this provision with apparent approval in the very case Public Service cites for the proposition that the Complainant has no standing.  O’Bryant v. Public Utilities Commission, 778 P.2d at 654 (Colo. 1989).

F. For the reasons set forth above the Motion to Dismiss should be denied.

II.
order

G. It Is Ordered That:

1. The Motion to Dismiss Complaint filed January 14, 2002 by Public Service Company of Colorado is denied.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
_______________________________


Administrative Law Judge
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� It is unclear if Public Service is simply referring to taking service under tariff or pursuant to a distinct contract.
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