Decision No. R02-49

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01F-071G

home builders association of metropolitan Denver,


complainant,

v.

public Service company of colorado,


respondent.

recommended decision of
administrative law judge
william j. fritzel
dismissing complaint

Mailed Date:  January 15, 2002

Appearances

Timothy M. Tymkovich, Esq., and Richard A. Westfall, Esq., Denver, Colorado, for Home Builders Association of Metropolitan Denver; and

James D. Albright, Esq., and Gregory E. Sopkin, Esq., Denver, Colorado, for Public Service Company of Colorado.

I.
statement of the case

A. On February 23, 2001, Home Builders Association of Metropolitan Denver (“HBA”), filed a complaint naming Public Service Company of Colorado (“Public Service”) as Respondent.  HBA requested expedited treatment of the complaint.

B. On February 26, 2001, the Commission issued an Order to Satisfy or Answer, and set the matter for hearing for March 19, 2001.

C. On March 8, 2001, Public Service filed its Answer.

D. On March 19, 2001, Interim Order No. R01-264-I was issued granting the motion of HBA to terminate the expedited status of its complaint and the hearing scheduled for March 19, 2001 was vacated.  The hearing was rescheduled for July 10, 2001.

E. On July 12, 2001, Interim Order No. R01-705-I was issued granting the stipulated motion of HBA and Public Service to vacate and reset the hearing of July 10, 2001.  The hearing was rescheduled for August 29, 2001 and September 24, 2001.

F. On August 9, 2001, Public Service filed a Motion for Leave to File a Motion to Dismiss and Motion to Dismiss the Complaint.  HBA filed a Response on August 23, 2001.  The Motion for Leave to File a Motion to Dismiss was orally denied, as a preliminary matter, at the start of the hearing on August 29, 2001.

G. The hearing was held on August 29, 2001 and September 24, 2001 as scheduled.  Testimony was received from witnesses and Exhibit Nos. 1 through 9, 11, 15-42, 44 through 48, 50 through 53, 55, 57 through 63 were admitted.  Exhibit Nos. 12, 13, 14, 43, 49, 54, and 56 were rejected.  Exhibit No. 10 was not offered.  At the conclusion of the hearing, the matter was taken under advisement. Initial briefs/statements of position were filed by HBA and Public Service on October 12, 2001.  HBA filed an Amended Statement of Position on October 15, 2001.  HBA filed a Reply Brief on November 1, 2001.  Public Service filed a Reply Brief on November 2, 2001.  .

H. Pursuant to the provisions of § 40-6-109, C.R.S., the record and exhibits of the hearing are transmitted to the Commission along with a written recommended decision.

II.
findings of fact and conclusions of law

I. HBA is an association of approximately 500 homebuilders and developers in the metropolitan Denver area.  Public Service is an investor-owned public utility engaged in the business of supplying electric and natural gas service to customers in the Denver metropolitan area and other locations in Colorado.

J. The Commission has jurisdiction to hear the complaint pursuant to the provisions of § 40-6-108(1), C.R.S., and 4 Code of Colorado Regulations 723-1-61.  HBA has standing pursuant to the above statute to bring this complaint on behalf of its members.

K. Public Service provides new natural gas service to customers who apply for service.  Public Service provides this service pursuant to its Natural Gas Service Lateral Connection and Distribution Main Extension Policy tariffs, tariff sheets nos. R30 through R43 (Hearing Exhibit No. 11).  A customer requesting new service pays Public Service up front all estimated costs of facilities required to serve the new customer in excess of the construction allowance.  The construction allowance is a credit on a customer’s payment which represents that portion of necessary construction of Public Service at its expense.  (See definitions, tariff sheet no. R32, Exhibit No. 11.)  The gas extension tariff and construction allowance attempts to allocate gas distribution plant costs between new customers and existing customers, so that neither class of customer subsidizes the other.

L. The construction allowance represents the necessary distribution extension facilities equivalent in cost of the gross embedded investment per customer.

M. HBA alleges that Public Service’s construction allowance is too low due to its failure to update the construction allowances as required by its natural gas extension tariff, sheet no. R34.  HBA specifically alleges that Public Service failed to file a new construction allowance with the Commission within 30 days following a final decision in its rate proceeding, and failed to review and recalculate the construction allowance every year since 1996, or to file a waiver with the Commission.  HBA requests that the Commission order reparations pursuant to § 40-6-119(1), C.R.S., to customers who have paid excessive charges for new gas extensions including interest.  HBA also requests an award of attorney‘s fees and costs.

N. HBA contends that natural gas customers who are entitled to construction allowances received low construction allowances beginning in 1996 and each year thereafter because Public Service did not comply with the updating provisions of the construction allowance required by its gas extension tariffs.  HBA therefore believes that gas extension customers are entitled to reparations pursuant to § 40-6-119(1), C.R.S.  HBA contends that if Public Service complied with its tariff, gas extension customers would have been entitled to higher construction allowances than they received.

O. Public Service’s Natural Gas Service Lateral Connection and Distribution Main Extension Policy tariff, sheet no. R34 (Exhibit No. 11) states:

CONSTRUCTION ALLOWANCE AND CONSTRUCTION PAYMENTS

Plan A-Permanent Service

Plan A is applicable to gas Distribution Extensions where the use of service is to be permanent and where a continuous return to Company of sufficient revenue to support the necessary investment is assured.
For gas service of a permanent character, the Company will install at its expense, necessary distribution extension facilities equivalent in cost of the gross embedded investment per customer as a Construction Allowance.  The annual volume portion of the Construction Allowance shall be the product of the Company’s estimate of the Applicant’s annual volume times the derived gross embedded investment per Dth.  The Construction Allowances are as shown on the Sheet entitled Construction Allowance by Service Class for each of the various categories of service listed.
The above allowances are subject to review and appropriate revision by filing of new Construction Allowances with the Commission within 30 days following a final decision in a Company rate proceeding, based on the appropriate gross distribution investment amounts included in that proceeding.  A review and recalculation of Construction Allowances will be made at least once a year, unless Company receives authorization for a waiver of recalculation.
Applicant or Applicants shall be required to pay to Company as a Construction Payment all estimated costs for gas distribution facilities necessary to serve Applicant or Applicants in excess of the Construction Allowance.  Such Construction Payment shall be refundable in part or in its entirety during a ten-year period commencing with the Extension Completion Date.  At the end of said ten-year period any remaining Construction Payment becomes non-refundable.
P. The current construction allowance is set by tariff at $360 for residential customers (tariff sheet R43, Exhibit No. 11).  The construction allowance was approved by the Commission in 1995 in Docket No. 95S-394G (Decision No. C95-796).  Prior to 1995, Public Service exercised its option under the extension tariff to file for waivers of the tariff requirement annual review and recalculation of the construction allowance.  The Commission granted waivers in 1988, 1991, 1992, 1993, 1994, and 1995. (Exhibit No. 58).

Q. Since 1996 Public Service has not updated the construction allowance by performing a review and recalculation of the construction allowance, nor did it request a waiver from the Commission.  Public Service also did not file a new construction allowance within 30 days following a final decision in its last phase 2 rate case, 99S-609G.  However, Public Service filed Advice Letter No. 579-Gas (Exhibit No. 46).  In this filing, Public Service proposes a new extension policy and construction allowance.  The matter is presently before the Commission.  (See Decision No. C01-841, Exhibit No. 47.)

R. HBA witness, Ronald J. Binz testified that Public Service had the obligation under the terms of its tariff to annually update the construction allowance.  He performed a study to demonstrate that if Public Service complied with the tariff, the construction allowance would currently be $471, effective August 21, 2000, rather than the current $360.  In addition, Public Service should have updated the construction allowance within 30 days of a final decision of the Commission in its Phase 2 rate case, Docket No. 99S-609G.  Mr. Binz believes that Public Service was required under its extension tariffs to annually review and recalculate its construction allowance beginning in 1996 and each year thereafter until it filed an update of its construction allowance within 30 days of a final Commission decision in its last phase 2 rate case in Docket No. 99S-609G, or file for a waiver with the Commission.

S. In order to demonstrate the effect of the failure of Public Service to follow its tariff, Mr. Binz performed an analysis which demonstrates that the construction allowance should be higher than the current $360 for residential extensions.  Mr. Binz performed the calculation from Public Service records, obtained through discovery.  Taking the calculations made in Public Service Phase 2 rate case in Docket No. 95S-395G, he used the ratios from the rate case regarding the relationship of plant accounts for the customer class, keeping the rates the same.  Mr. Binz applied the rates from the cost allocation study of Docket No. 95S-394G, using the same ratios from the cost of service study.  The calculations performed by Mr. Binz, (Exhibit No. 15), shows that the construction allowance should have been raised from the present $360 to $373 for the period October 1, 1996 through September 30, 1997.  For each year thereafter, the construction allowance should have been:

$385


October 1, 1997 to September 30, 1998

$397


October 1, 1998 to September 30, 1999

$400


October 1, 1999 to September 20, 1999

$471


October 21, 2000 to August 20, 2001

*$489

August 21, 2001 to August 29, 2001

*Based on allocations from the cost study in Docket No. 99S-609G.

Mr. Binz’s calculations indicate that Public Service overcharged its residential extension gas customers $8.174 million and small commercial and industrial customers $2.53 million for a total of $10.7 million, including interest (Exhibit No. 15).

T. Public Service takes issue with the method used by Mr. Binz to recalculate the construction allowance from 1996 to 2000.  Public Service contends that using book numbers and applying them to old cost allocation ratios is improper because it is not based on a new cost allocation study approved by the Commission after the 1995 phase 2 rate case approved by the Commission.

U. The calculations of Mr. Binz are provided to demonstrate that the construction allowance is too low.  HBA therefore believes that reparations should be ordered by the Commission.  HBA requests the Commission to order Public Service to file a plan for reparations for its gas line extension customers.

III.
discussion

V. The issue presented by HBA’s complaint is whether reparations under § 40-6-119(1), C.R.S., should be ordered by the Commission for HBA members and gas line extension customers of Public Service due to the failure of Public Service to follow its gas extension tariffs, allegedly resulting in overcharges to its gas line extension customers.  HBA is essentially alleging that because public Service had an obligation to annually update its construction allowance and failed to do so, gas extension customers were charged an excessive rate for extensions and therefore are entitled to reparations.

W. Section 40-6-119(1), C.R.S., provides:

When complaint has been made to the commission concerning any rate, fare, toll, rental, or charge for any product or commodity furnished or service performed by any public utility and the commission has found, after investigation, that the public utility has charged an excessive or discriminatory amount for such product, commodity, or service, the commission may order that the public utility make due reparation to the complainant therefor, with interest from the date of collection, provided no discrimination will result from such reparation.

The statute requires that before the Commission can order reparations, it must make a finding that the public utility charged an excessive or discriminatory amount.  This finding cannot be made in the instant case, because the evidence of record establishes that Public Service at all times paid the tariff construction allowance of $360 that was approved by this Commission.  In addition, there is no evidence of discriminatory charges.

X. A public utility cannot charge a rate greater or lower than the lawful rates and charges filed and approved by the Commission.  To do so would violate the Filed Rate Doctrine.  Montana-Dakota Utilities Co. v. Northwestern Public Service Co., 341 U.S. 246 (1951).

Y. The construction allowance of $360 approved by the Commission after Public Service’s rate case in 1995, remains the lawful construction allowance, which affects the actual customer charge for the gas line extension, until changes are approved by the Commission.

Z. Public Service argues that HBA in effect is asking the Commission to require Public Service to recalculate its construction allowance retroactively to 1996, and each year thereafter.  HBA believes that the construction allowance update for each year would result in an increase in the construction allowance, which would require reparations to be paid to gas extension customers who allegedly were overcharged. To retroactively recalculate and adjust the construct allowance would violate the longstanding prohibition against retroactive ratemaking.  Article II, § 11, Colorado Constitution; Mountain States Tel. & Tel. v. Public Utilities Commission, 502 P.2d 945 (Colo. 1972).

AA. HBA is basing its request for reparations on its anticipatory belief that had Public Service annually reviewed and recalculated its construction allowance pursuant to the tariff, the Commission would have approved the presumed increase in the construction allowance.  This is pure speculation which cannot form the basis for determining reparations.  Since HBA has failed to establish that Public Service charged an excessive or discriminatory amount for gas extensions, due to its failure to update the construction allowance, the complaint must fail.

AB. Because of the above finding and conclusion that HBA failed to establish a basis for an award of reparations under § 40-6-119(1), C.R.S., no determination is necessary concerning the statute of limitations issue raised by the parties.

AC. HBA’s request for an award of attorney’s fees is denied, since it failed to prevail in this case.

AD. It is further found and concluded that Public Service did not comply with its obligation to perform an annual review and recalculation of its tariff as required for the years 1996 and thereafter.  It will be ordered that Public Service shall comply with its gas extension tariffs.

AE. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV.
order

AF. The Commission Orders That:

1. The complaint of Home Builders Association of Metropolitan Denver v. Public Service Company of Colorado, Docket No. 01F-071G is dismissed.

2. The request of Home Builders Association of Metropolitan Denver for attorney’s fees and costs is denied.

3. Public Service Company of Colorado shall comply with its gas extension tariffs.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________


Administrative Law Judge
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