Decision No. R02-41-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01I-041T

IN THE MATTER OF THE INVESTIGATION INTO ALTERNATIVE APPROACHES FOR A QWEST CORPORATION PERFORMANCE ASSURANCE PLAN IN COLORADO.

DOCKET NO. 97I-198T
IN THE MATTER OF THE INVESTIGATION INTO U S WEST COMMUNICATIONS, INC.'S COMPLIANCE WITH § 271(C) OF THE TELECOMMUNICATIONS ACT OF 1996.

ORDER 

Mailed Date:   January 10, 2002

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. The hearing commissioner held a status conference on January 9, 2002.  Qwest Corporation (“Qwest”), AT&T Communications of the Mountain States, Inc. (“AT&T”), WorldCom, Inc., Covad, Time Warner, PacWest and the Colorado Office of Consumer Counsel (“OCC”) attended.

B. This status conference was held for the purpose of allowing participants to respond orally to Qwest Corporation’s Motion for Limited Remand of CPAP Issues, to Vacate and Reset Current Procedural Schedule and for Shortened Response Time filed on January 7, 2002. 

C. Qwest’s motion requests the Commission vacate and reset its procedural schedule for § 271 hearings and conferences currently scheduled throughout January.  Qwest set out a proposed schedule in its Motion for both the Second Technical Conference and the Commission’s en banc Workshop and the comment filing dates associated with both. 

D. After receiving input from the participants during the status conference, a new schedule was established:

· Deadline for filing list of witnesses and time estimates for Second Technical Conference
February 1, 2002

· Second Technical Conference
February 5, 2002

8:30 a.m.

· Deadline for Intervenors to file comments on SGAT and Qwest’s compliance with § 271
February 11, 2002

· Deadline for Qwest to file reply comments on SGAT and Qwest’s compliance with § 271
February 19, 2002

· Deadline for filing estimates of time for presentations for Commission workshop
February 21, 2002

· Commission en banc workshop
February 26-28, 2002

E. The rest of the status conference took up the remaining parts of Qwest’s Motion; namely, a request to remand certain outstanding CPAP issues to the Special Master, the Colorado Performance Assurance Plan ("CPAP") mock reports, and the status of the Change Management ("CMP") redesign process.

II. Remand to Special Master Weiser

F. I grant Qwest’s motion for remand of specified CPAP issues to the Special Master.  The remand shall include the four issues requested by Qwest, with limits, and shall be expanded so that other participants may raise issues to the Special Master as well.

G. The Special Master shall reassume jurisdiction over the following four issues:

1) the Commission’s reservation of the right unilaterally to change the CPAP [CPAP §§ 18.1 et seq., 19.1];

2) the escalation clause for Tier 1 payments [CPAP § 8.2];

3) the inclusion of a monitoring measure for special access services; and

4) the definition of CLEC-affecting change [CPAP §14.1].

H. The latter two issues involving special access and CLEC-affecting changes are remanded for the limited purpose of making the CPAP language more practicable, or devising solutions for monitoring Qwest’s special access services performance and refining the definition of CLEC-affecting change, while accommodating Qwest’s concerns on how that will be implemented.  The remand is not for the purpose of removing these features from the CPAP.

I. Qwest may not raise issues other than, or in addition to, the four specifically identified above.  Within bounds, participants other than Qwest may also raise issues relating to the CPAP.  To the extent other participants contend the CPAP language is ambiguous, conflicts with language in the CPAP orders,
 or is not consistent with the development of the PIDs or other § 271-related processes, these may be raised before the Special Master.  This is not an invitation to relitigate matters already decided, but rather to fine-tune the CPAP.  Qwest may respond to issues raised by other participants but may not use its response opportunity as a vehicle to initiate issues.  

J. I underscore my discomfort with this late-adoption of an admittedly novel, unforeseen process that allows revisitation of issues that I have already addressed.  Qwest is correct that the adjudicative and appellate-like process for finalizing the CPAP inhibited my ability fully to appreciate its ardor over the four identified issues.  However, I lay the blame for these post-impasse impasse issues squarely at Qwest’s feet.  Had Qwest’s advocacy more squarely prioritized these issues, or had Qwest bothered to present a concrete, reasonable alternative to my earlier resolution, then this proceeding would not have to be delayed yet again. 

K. I have decided each of the remanded issues already, after consideration of the Special Master’s recommendation, the factual record, and two rounds of the participants’ briefing.
  I am therefore not inclined to depart from those conclusions.  Nonetheless, I authorize this remand for the pragmatic purposes of: 1) maintaining a degree of “buy-in” and cooperation from Qwest in implementing the plan; 2) reaching a consensus agreement on these terms, if possible; and 3) avoiding the prospect of arguing to my colleagues that Qwest’s CPAP does not meet the public interest requirement of § 271.  It is my hope that the Special Master can resolve these issues to Qwest’s, CLECs’, and, most importantly, this Commission’s satisfaction.

L. The Special Master shall conduct proceedings and assemble the record for his ultimate recommendation consistent with the procedures set forth in the Procedural Order opening this docket.  See In the Matter of the Investigation into Alternative Approaches for a Qwest Corporation Performance Assurance Plan in Colorado, Decision No. R01-272-I, Docket No. 01I-041T, Procedural Order (March 21, 2001).  In addition, all participants filing ex parte notices or comments are directed to provide any suggested SGAT language they advocate with those filings.  Any testimony or averments attempting to establish factual predicates to support a participant’s position shall be by affidavit or other verified means.  Further, all ex parte notices shall be filed and served no later than February 5, 2002.

M. Upon finishing his work with the remanded issues, the Special Master shall again make a recommendation to the Commission.  Included in that recommendation shall be SGAT language for any changes the Special Master recommends.  Once the Commission receives that report, I will establish a supplemental comment period on the Special Master’s recommendation.  The timing of the Special Master’s Recommendation will determine whether or not the Commission can take up the CPAP at the February Commission workshops, or will have to take it up separately.

III. CPAP Mock Reports

Qwest indicated at the status conference that it will be providing its first CPAP mock results report by the end of this week (i.e., by January 11, 2002).  This report is late; indeed, even later than Qwest indicated to the § 271 e-mail list when the reports would be provided.  This report should be submitted as soon as possible and the mock payment report should be submitted by January 31, 2002.

IV. Change Management Process

N. Because this order presents yet another opportunity to bring this issue up, I will again register my concern about the progress being made on the change management redesign process.  Trade press reports cite CMP as a reason for BellSouth’s recent withdrawal of Georgia and Louisiana § 271 applications.  See “Bell South Withdraws InterLATA Bid,” Telecommunications Reports December 24, 2001.  To the extent BellSouth’s withdrawal can be read as an indicator of what the FCC will scrutinize – and it surely is – then CMP should be at the forefront of Qwest’s priorities.  

O. I do terribly want to avoid the situation where all aspects of a § 271 application are complete, save for change management.  If there are any outstanding impasse issues related to CMP, they should be brought before the Commission forthwith for resolution, as well as a procedural proposal for doing so.

V. ORDER

A. It is Ordered That:

1. The current dates for the Second Technical Workshop, Commission en banc workshops and associated comment periods are vacated and set according to the discussion above.

2. The four outstanding Qwest-identified CPAP issues, as well as issues identified by other participants in accordance with the foregoing discussion, are remanded for resolution to the Special Master.

3. Qwest is ordered to file its first CPAP mock results report as soon as possible and its first mock payment report January 31, 2002.

4. Remaining response time to Qwest’s Motion is waived.

B. This Order is effective immediately upon its 
Mailed Date.
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� Decision Nos. R01-997-I and R01-1142-I. 


� See Decision No. R01-997-I pp. 68-69 (CPAP modification), pp. 59-60 (escalation), pp. 78-82 (special access), pp. 24-28 (CLEC-affecting); Decision No. R01-1142-I pp. 27-31 (CPAP modification), pp. 22-23 (payment escalation), pp. 31-34 (special access), pp. 12-17 (CLEC-affecting). 
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