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arthur g. staliwe

Mailed Date:  January 7, 2002

I.
statement

A. By motion to dismiss filed November 13, 2001, Qwest Corporation (“Qwest”) moves that the complaint be dismissed on the basis that the moving party, Lloyd B. Strobeck, is not an attorney authorized to represent the interests of others, that the complaint fails to state a claim in that it is the Commission itself who ordered the continuation of mileage charges, not Qwest, and that the existing practice and rates have been determined by the Commission to be just and reasonable.  On December 4, 2001, Mr. Strobeck responded, noting that it was Qwest itself that directed him to file a formal complaint, and that he believes that the existing zone or mileage charges are unreasonable.

B. To begin, pursuant to § 40-6-108, C.R.S., the Commission is not required to dismiss any complaint because of the absence of direct damage to the complainant.  And if nothing else, Mr. Strobeck is representing his own interest directly. Further, pursuant to § 40-6-108(1)(b), C.R.S., the complaint challenging the reasonableness of utility rates and charges may be filed if signed by 25 or more customers of the utility.  A review of the material submitted by Mr. Strobeck reveals that he has approximately 32 customers listed as complainants including himself.  Thus, the filing of the complaint will lie.

C. Qwest goes on to effectively argue that Mr. Strobeck cannot prevail as a matter of law because the Commission has already determined the zone or mileage charges to be legal and proper pursuant to Decision No. C91-1128, August 23, 1991.  While it is certainly true that the Commission has expressly ruled that the zone and mileage charges should continue to be part of telephone rates for then–U S WEST Communications, Inc., and so ordered in its decision, this does not prevent Mr. Strobeck and/or the Frying Pan Valley Caucus from presenting evidence that the zone or mileage charges are no longer reasonable on the one hand, or on other hand if zone and mileage charges are still warranted that the existing rates for those are too high.  Obviously, this places a large burden of proof upon Mr. Strobeck and the caucus, but that is something to be determined at hearing, not by motion.  Accordingly, for the above reasons the motion to dismiss filed by Qwest must be denied.

II.
order

D. It Is Ordered That:

1. The motion to dismiss filed by Qwest Corporation on November 13, 2001 is denied.

2. Complainant is reminded that he/it bears the burden of proof in this matter and presumably will have evidence supporting the notion that either the existing zone charges are unreasonable as a whole, or that the existing rates for those zone charges are too high and some other rates should apply.

3. This order is effective immediately.
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