Before the Public Utilities Commission of the State of Colorado

Decision No. C02-1484
Docket No. 02D-604T

C02-1484Decision No. C02-1484
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

02D-604TDOCKET NO. 02D-604T
petition of qwest corporation for a declaratory order.

ORDER GRANTING PETITION FOR
DECLARATORY ORDER
Mailed Date:  January 3, 2003

Adopted Date:  December 11, 2002
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Petition for Declaratory Order and Request for Shortened Notice (Petition) filed by Qwest Corporation (Qwest) on November 13, 2002.  Qwest requests a declaratory order that the covenant not to compete contained in a Stock Purchase Agreement between Qwest Communications International, Inc. (QCII), and Touch America, Inc. (Touch America), is reasonable and consistent with applicable Colorado law.  Now, being duly advised in the matter, we grant Qwest’s Petition consistent with the discussion below.

B. Background

2. In late 1999 and early 2000, QCII and U S WEST, Inc., proposed a merger of the two companies.  At the time of the merger discussions, QCII owned all of the outstanding capital stock of TeleDistance Holdings, Inc.  TeleDistance Holdings, Inc., owned all the outstanding capital stock of TeleDistance, Inc.  On June 30, 2000, QCII and U S WEST, Inc., closed the merger of the two companies.  On March 10, 2000, the Federal Communications Commission (FCC) approved the merger, finding that it would serve the public interest.  However, the FCC determined that finalization of the merger was subject to its finding that the applicants were in compliance with § 271 of the Communications Act of 1934 as amended by the Telecommunications Act of 1996.  Compliance would be accomplished by divesting QCII’s interLATA businesses originating in the U S WEST region.  

3. Pursuant to the FCC’s directive, QCII executed a Purchase Agreement with Touch America whereby QCII sold all the outstanding capital stock of TeleDistance Holdings, Inc., to Touch America.  In consideration for the transfer of the stock of TeleDistance Holdings, Inc., to Touch America, QCII agreed not to compete against Touch America for a certain category of customers for a limited period of time within the 14-state U S WEST region.  

4. As part of the Purchase Agreement, QCII agreed that it would not:

compete directly or indirectly against Touch America for the provision of any in-region interLata services to any customers that Touch America purchased from QCII, whether or not such services were provided to an individual customer by Qwest immediately prior to the sale; and

compete directly or indirectly against Touch America for the provision of in-region intraLata services to customers that Touch America purchased from QCII, to the extent that such services were provided to an individual customer by Qwest immediately prior to the sale.

The parties agreed that they could compete for each others’ customers not covered by the Purchase Agreement in and outside U S WEST’s region.  The non-compete provision was to remain in effect for a period of 36 months, until June 30, 2003.  In an order dated June 26, 2000, 

the FCC approved QCII’s divestiture of its interLATA in-region services, customers, and assets to Touch America. 

5. Qwest sets out a detailed argument as to why the Purchase Agreement is properly enforceable under, and consistent with, Colorado law.  Qwest notes that Colorado courts have consistently upheld reasonable non-compete provisions in the purchase and sale of business assets.  Ditus v. Beahm, 123 Colo. 550, 232 P.2d 184 (1951).  Qwest further observes that Colorado courts have upheld covenants not to compete for various terms and incorporating large areas, such as a covenant as part of the sale of a business for up to 50 years within a 50-mile radius.  Citing, Ditus v. Beahm, supra, and Barrows v. McMurty Mfg. Co., 54 Colo. 432 note 4 at 450, 131 P. 430, note 4 at 437 (1913).  Qwest also cites Harrison v. Albright, 40 Colo.App. 227, 577 P.2d 302, 304-05 (Colo.App. 1977) for the proposition that a non-competition agreement, entered in conjunction with the sale of a business, bargained for at arm’s-length and supported by substantial consideration, was reasonable.

6. Qwest indicates that the non-competition agreements that are a part of the Purchase Agreement with Touch America are narrowly crafted in time, geography, and universe of impacted customers.  Because the non-competition provisions are for a 36-month period expiring June 30, 2003, Qwest urges that the provisions are reasonably limited in time.  Qwest is only prohibited from providing in-region interLATA services to those customers who, as of the closing date, took any in-region interLATA service (except internet access) from Qwest and from providing those intraLATA services actually taken by the transferred customer at the time of 
closing.  Further, as part of the Purchase Agreement, Qwest may provide out-of-region interLATA services to these same customers and may also provide other in-region intraLATA services to customers not purchasing such intraLATA services at the time of the sale.  Thus, Qwest argues that the Purchase Agreement is reasonably limited in scope.

7. Because the non-competition provisions are reasonably limited in time and in scope, Qwest concludes that the provisions are not in conflict with § 8-2-113, C.R.S., and points out that the non-competition provisions contained in the Purchase Agreement are not only consistent with the letter and spirit of this statute, but are also consistent with Colorado case law and should therefore be upheld as a fully enforceable contract.  

8. Addressing Colorado public utilities law, Qwest contends that the non-competition provisions of the Purchase Agreement do not run afoul of § 40-3-106, C.R.S., which prohibits a public utility from granting any preference or advantage to any corporation or person or subjecting any corporation or person to any prejudice or disadvantage.  Nor are the non-competition provisions in conflict with bars to discrimination in rates, services, and facilities pursuant to § 40-3-102, C.R.S., or § 40-3-106, C.R.S., because, according to Qwest, the provisions are not unreasonable or unjust

9. Finally, Qwest points out that the non-competition provisions remain in effect for a limited time (approximately six months), and the limited number of consumers impacted by the provisions will continue to have alternatives available to them for long distance service.  Therefore, Qwest urges that the Commission should find that the non-competition provisions are in accordance with and enforceable under Colorado law.

C. Analysis

10. Qwest petitions this Commission for a declaratory order that the non-competition provisions contained in the Purchase Agreement with Touch America are reasonable and consistent with applicable Colorado law.  Our authority is derived from Article XXV of the Colorado Constitution and Title 40 of the Colorado Revised Statutes.  The Commission derives its authority wholly from specific constitutional and statutory provisions and possesses only such powers as are conferred thereof.  Snell v. Public Util. Comm’n, 108 Colo. 162, 114 P.2d 563 (1941).  By virtue of those constitutional and statutory authorities, the Commission is conferred with exclusive regulatory powers over all public utilities.  Denver & S. Pac. Ry. v. City of Englewood, 62 Colo. 229, 161 P.151, (1916), appeal dismissed, 248 U.S. 294, 39 S. Ct. 100, 63 L. Ed. 253 (1919); Highland Util. Co. v. Public Util. Comm’n, 97 Colo. 1, 46 P.2d 80 (1935).  

11. Consistent with our constitutional and legislative charge, we determine that the Commission may issue a declaratory order regarding the reasonableness of the non-competition provisions to the extent of our conferred authority, which is limited to public utility regulatory law pursuant to Article XXV of the Colorado Constitution and Articles 1-40 of Title 40 of the Colorado Revised Statutes.  Given those jurisdictional parameters, we agree with Qwest that the non-competition agreements do not subject any of the parties to the Purchase Agreement (or any other telecommunications provider) to any prejudice or disadvantage, nor do the provisions grant any preference or advantage to any party.  As such we find that the non-competition provisions are not in conflict with § 40-3-102, C.R.S., or § 40-6-106, C.R.S.  We further find that the non-competition provisions are not unreasonably unjust or discriminatory and are therefore properly enforceable pursuant to the provisions of Article 40.

12. However, we interpret Qwest’s petition as a request for a declaratory order from this Commission that the non-competition provisions are reasonable and consistent with virtually every aspect of Colorado law.  To the extent that Qwest’s request is broader than our jurisdiction, we decline to venture there.  For example, Qwest points to numerous Colorado decisions that have upheld and enforced covenants not to compete that were given as part of the sale of a business and cites several cases for that proposition.
  We have no qualms with Qwest’s line of reasoning here, and agree that relevant case law has indeed upheld Qwest’s position that reasonable non-competition agreements, as part of the sale of a business or its assets have been upheld by Colorado courts on numerous occasions.  Given the non-competition provisions presented here, it would appear that Colorado courts would find them to be reasonable and enforceable as well.  

As part of its argument, Qwest asserts that under § 8-2-113, C.R.S.,
 the Colorado General Assembly expressly exempts non-competition clauses ancillary to a contract for the purchase and sale of a business from the statutory limitations.  It would appear that the language of this statute is on point with Qwest’s argument as to the reasonableness of the non-competition provisions in question.  Nevertheless, we decline to opine on the application of this statute to the non-compete provisions here.  Interpretation of this statute is within the jurisdiction of the 

Department of Labor and Employment, and not this Commission.  To the extent that Qwest requests a declaratory order from this Commission as to the reasonableness of the non-competition provisions under § 8-2-113, C.R.S., we decline to offer an opinion regarding an interpretation of that statute, or that the non-compete provisions do not run afoul of any federal or state anti-trust laws or other laws that are beyond our jurisdiction.  

13. Qwest also asks for shortened notice of the Petition to ten days.  This request was granted by minute entry at the Commissioners’ Weekly Meeting on December 11. 2002.

14. Therefore, we grant Qwest’s Petition for Declaratory Order consistent with the discussion above.

II. ORDER

A. The Commission Orders That:


1.
The Petition of Qwest Corporation for a declaratory order that the covenant not to compete contained in a Stock Purchase Agreement between Qwest Communications International, Inc., and Touch America, Inc., is reasonable and consistent with applicable Colorado law and is granted consistent with the discussion above.


2.
This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 11, 2002.
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� In the Matter of Qwest Communications International, Inc. and U S WEST, Inc. Application for Transfer of Control of Domestic and International Section 214 and 310 Authorizations and Applications to Transfer Control of a Submarine Cable Landing License, Memorandum Opinion and Order, CC Docket No. 99-272, FCC 00-231 (rel. June 26, 2000)


� In re Marriage of Fischer, 834 P.2d 270, 273-74 (Colo.App. 1992); DBA Enter., Inc. v. Findlay, 923 P.2d 298, 304 (Colo.App. 1996); Barrows v. McMurty Mfg. Co., 54 Colo. 432, note 4 at 450, 131 P. 430, note 4 at 437 (1913); Ditus v. Beahm, 123 Colo. 550, 232 P.2d 184, 185-86 (Colo. 1951); Harrison v. Albright, 40 Colo.App. 227, 57 P.2d 302, 304-05 (Colo.App. 1977).


� Title 8 Department of Labor and Employment § 8-2-113, C.R.S.  Unlawful to intimidate workman – agreement not to compete.  


(1) It shall be unlawful to use force, threats, or other means or intimidation to prevent any person from engaging in any lawful occupation at any place he sees fit.


(2) Any covenant not to compete which restricts the right of any person to receive compensation for performance of skilled or unskilled labor for any employer shall be void, but this subsection (2) shall not apply to:


     (a)  Any contract for the purchase and sale of a business or the assets of a business;
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