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I. by the commission

A. Statement

1. On December 13, 2002 Qwest Corporation (Qwest) and WorldCom, Inc., on behalf of its regulated subsidiaries (WorldCom) filed Motions for Extension of Time and Motions for Clarification in this investigatory docket. In its motion, WorldCom states that on November 25, 2002, Administrative Law Judge (ALJ) Fritzel held a status conference that, among other things, set a date by which time all parties agreed to file all agreements that met the Commission’s definition of an interconnection agreement from Decision No. C02-1183 and file affidavits asserting that all such agreements had been filed. This date was set as December 13, 2002. 

2. WorldCom states that the provisional definition the Commission set in Decision No. C02-1183, which was then used for this investigatory docket, is, by its terms, broader in scope than the Federal Communications Commission (FCC) parameters. WorldCom states that the provisional definition is not limited by its terms to agreements for local services or local exchange services, nor does it appear to exclude agreements between Incumbent Local Exchange Carriers (ILECs) and Interexchange Carriers (IXCs). In addition, the definition does not exempt agreements that are either backward-looking (e.g., access service requests), rights-of-way agreements, or services/products such as collocation when used only for the provision of long distance service. 

3. Qwest similarly seeks clarification on the definition and its application in this investigatory docket. Qwest states in its Motion that the FCC articulated a statutory interpretation of the interconnection agreements that must be filed for approval under § 252(a) and also identified certain types of agreements that do not need to be filed. This later category includes order and form contracts, and provisions that are “generally available” to carriers. Qwest states that this Commission’s broad definition and filing requirement in this docket does not appear to recognize these exclusions the FCC noted.

4. We note, for clarification, that our provisional definition of an interconnection agreement set forth in Decision No. C02-1183 either implicitly or explicitly excludes all the concerns raised by both WorldCom and Qwest. The definition reads as follows: 

An interconnection agreement, for purposes of Section 252(e)(1) of the Telecommunications Act of 1996, is a binding contractual agreement or amendment thereto, without regard to form, whether negotiated or arbitrated, between an Incumbent Local Exchange Carrier and a telecommunications carrier or carriers that includes provisions concerning ongoing obligations pertaining to rates, terms, and/or conditions for interconnection, network elements, resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, or collocation.

5. Already encompassed in this definition are two very important elements that go to the heart of the issue raised in these Motions. First, the definition includes a list of obligations from §§ 251 (b) and (c), and a limitation that this definition is for purposes of § 252(e)(1) only. These 251 (b) and (c) obligations are for local exchange carriers and ILECs, respectively.  Section 251(a) which references obligations for all telecommunications carriers is not under this Commission’s authority to review under § 252 (e)(1). This Commission has never approved or rejected an agreement between a local exchange carrier and an IXC. These clearly do not fall under this Commission’s authority for approval, nor is the “protection” of the parties of those agreements the intent of the Telecommunications Act of 1996. In addition, the FCC stated in its Order on Qwest’s Petition for Declaratory Ruling, at footnote 26, “Instead, we find that only those agreements that contain an ongoing obligation relating to section 251(b) or (c) must be filed under 252(a)(1).” No mention is made of obligations under 251(a).

6. Second, the definition states that agreements with provisions that create ongoing obligations need to be filed for approval. WorldCom and Qwest’s concern that access service requests, and the like, must be filed is unfounded.   These requests do not have ongoing obligations.

7. Since we have now clarified the provisional definition, we reiterate that there has been no rulemaking on the definition of an “interconnection agreement.”  We anticipate a Notice of Proposed Rulemaking will be issued sometime during the first quarter of next year. At that time, if our proposed definition needs further refining, the parties to that rulemaking docket can make further suggestions.

8. WorldCom and Qwest, in addition to requesting clarification, also asked for an extension of time to file any other agreements that may fall under the provisional definition for investigatory purposes. We grant the extension for all parties to the docket until January 10, 2003. It is our understanding that ALJ Fritzel has scheduled a status conference for January 3, 2002. At that meeting, if the procedural schedule needs to be adjusted due to our granting of this extension, ALJ Fritzel can address any necessary changes. 

II. order

A. The Commission Orders That:

1. The Motion for Extension of Time and Motion to Clarify filed by WorldCom, Inc., is granted consistent with the above discussion.

2. The Motion for Extension of Time to File Any Additional Agreements and/or Affidavit; Motion for Clarification of Filing Requirements; and Motion for Shortened Response Time filed by Qwest Corporation is granted consistent with the above discussion.

3. All parties to Docket No. 02I-572T shall have until January 10, 2002 to file any additional agreements or affidavits.

4. Response time is waived for both Motions.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
December 18, 2002.
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