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I. By the Commission

A. Statement

This matter comes before the Commission for consideration of Exceptions by Public Service Company of Colorado (Public Service or Company) to Decision No. R02-772 (Recommended Decision).  In that decision, the Administrative Law Judge (ALJ) recommended dismissal of Public Service's complaint (Docket No. 01F-530E) in this consolidated proceeding and denial of its related application (Docket No. 01A-531E).  Public Service, pursuant to the provisions of § 40-6-109(2), C.R.S., filed Exceptions to the Recommended Decision.  Intermountain Rural Electric Association (IREA), respondent in the complaint case and intervenor in the application proceeding, filed a response to the Exceptions.  Public Service submitted a 

reply to IREA's response.
  Now being duly advised in the premises, we deny the Exceptions, in part, and grant them, in part.

B. Discussion

1. Statement of Facts

a. Docket No. 01F-530E is Public Service's complaint against IREA.  In this complaint Public Service claims that respondent IREA was unwilling to provide electric service to the Willow Trace subdivision, a new housing development in Arapahoe County.  As explained in the Recommended Decision, the Commission previously granted IREA a certificate of public convenience and necessity (CPCN) to provide exclusive electric service in certain portions of Arapahoe County.  Willow Trace is located in that area.  Docket No. 01A-531E is Public Service's application to amend IREA's CPCN to remove Willow Trace from its certificated territory and include it within Public Service's service territory.  Again, Public Service, in its application, alleges that IREA was unwilling to provide electric service to Willow Trace.

b. The complaint and application are based upon § 40-9.5-105(3), C.R.S., which provides:

 
Whenever the public utilities commission, after a hearing upon complaint, finds that an electric public utility, including a cooperative electric association, is unwilling or unable to serve an existing or newly developing load within its certificated territory and that the public convenience and necessity requires a change, said commission may, in its discretion, delete from the certificate of said public utility or association that portion of said territory which the public utility or association is unwilling or unable to serve and incorporate said territory into the certificated territory of another electric public utility, including another cooperative electric association, upon such terms as are just and reasonable, having due regard to due process of law and to all the rights of the respective parties and to public convenience and necessity.  

(emphasis added)

c. Public Service claims that in 1999 representatives from IREA refused to provide electric service to Willow Trace.  As explained in the Recommended Decision, Public Service relies on certain events which it claims justify a finding of unwillingness to serve on the part of IREA:  In the spring of 1999, the developer of Willow Trace, Mr. Klymkow, contacted an IREA representative, perhaps Mr. Potter,
 concerning the provision of electric service to Willow Trace.  Mr. Klymkow did not provide to the IREA representative a legal description of the location of the subdivision.  Nevertheless, Mr. Klymkow recalled that, at that time, the IREA person stated that Willow Trace was not in IREA's service territory, but in Public Service's area.  After that conversation, Mr. Klymkow did not submit a formal written request for service to IREA.

d. Instead, Mr. Klymkow contacted Mr. Robertus, a facilities planner with Public Service, to request electric service to Willow Trace.  After speaking with Mr. Klymkow, Mr. Robertus was uncertain whether Willow Trace was in IREA's or Public Service's service territory.  He then contacted Mr. Potter, a design engineer from IREA, to attempt to resolve his uncertainty regarding the specific location of Willow Trace.  Apparently, at the time of this conversation neither Mr. Robertus nor Mr. Potter had accurate information about the precise location of the subdivision.  Nevertheless, according to Mr. Robertus, Mr. Potter specifically stated that Willow Trace was not within IREA's certificated territory.  Mr. Robertus conducted no further investigation after that conversation, but, instead, initiated the process for Public Service to extend its facilities to serve Willow Trace.

e. Public Service began installation of facilities to the subdivision in February 2000, and actually began providing electric service to the subdivision in May 2000.  Public Service's net investment in those facilities totaled $312,198.  In April 2001, IREA received a meter release from Arapahoe County for Willow Trace.  This indicated to IREA that there was some need for electric service in the area.  At that time, IREA reviewed its service area maps and conducted an on-site inspection.  It was then that IREA learned that Public Service was providing service in an area within IREA's certificated territory.  IREA informed Public Service that Willow Trace was included within its CPCN.  Upon conducting its own investigation, Public Service confirmed that fact.

f. IREA and Public Service were unable to resolve the issues arising from Public Service's extension of its facilities into IREA's territory.  Eventually, IREA filed a civil action for damages in Arapahoe District Court relying upon § 40-7-102, C.R.S.  Public Service filed its complaint and application to this Commission on November 14, 2001.  The District Court has stayed the civil action pending the Commission's resolution of these proceedings.

g. After hearing in the matter, the ALJ recommended that the complaint be dismissed and the application denied.  In part, the ALJ concluded:

 
The evidence is insufficient to establish that IREA was unwilling or unable to serve Willow Trace, a necessary factual predicate under § 40-9.5-105(3), C.R.S., for reconfiguring the PSCo and IREA CPCNs.  To the contrary, the evidence suggests that PSCo's decision to serve this subdivision resulted more from its own failure to take reasonable measures to properly determine its service area boundary....

Recommended Decision, pages 15 and 16.  The ALJ also recommended rejection of Public Service's alternate proposals.  In particular, Public Service proposed that, in the event the Commission determined that IREA was not unwilling to service Willow Trace, we order a service territory swap (i.e., awarding a portion of Public Service's current service territory to IREA).  Or, Public Service suggested, if IREA is willing to provide service to Willow Trace, we should order IREA to acquire Public Service's existing facilities at their depreciated construction costs.

h. The ALJ recommended that these suggestions be rejected and that IREA be permitted to pursue its action for damages in District Court:


The ALJ finds persuasive IREA's argument that it is entitled to pursue the claims it has brought in the District Court Action.  The ultimate disposition of the Willow Trace service area and the relative financial obligations of the parties arising out of PSCo's service to Willow Trace are best determined there.  The Arapahoe County District Court, not the Commission, has jurisdiction to determine whether PSCo's service to Willow Trace constitutes a breach of contract or a violation of § 40-7-102(1), C.R.S., and, if so, whether it is required to compensate IREA for the Willow Trace territory (and in what amount); or whether (and the conditions under which) it must return that territory to IREA.  (footnote omitted)

(emphasis added)  Recommended Decision, pages 24 and 25.  Finally, to prevent an interruption of service to end-users at Willow Trace, the ALJ recommended that Public Service be ordered to continue providing electric service there until the District Court action is final.

2. Exceptions

i. In its Exceptions, Public Service makes a number of arguments:  (1) the Recommended Decision erred in concluding that IREA was not unwilling to serve Willow Trace; (2) the Recommended Decision erred in concluding that the District Court, instead of the Commission, has jurisdiction to determine which company should serve Willow Trace in the future; (3) the Commission has the authority to order an appropriate remedy here, and, if Willow Trace is to remain in IREA's service territory, should order IREA to purchase Public Service's facilities now serving that area; and (4) in any event, the Recommended Decision results in an unconstitutional taking by ordering Public Service to continue serving Willow Trace into the indefinite future.

j. We reject the argument that IREA was unwilling to provide electric service to Willow Trace.  Therefore, we affirm the ALJ's recommendation to dismiss Public Service's complaint and deny its application.  The Willow Trace subdivision will not be reassigned to Public Service's service territory.  However, we agree with Public Service that the Commission has the jurisdiction and the responsibility for determining how Willow Trace will be served in the future.  Because IREA has not proved unwilling to serve Willow Trace, no grounds presently exist to order it to purchase Public Service's facilities in the area.  We do agree that the ALJ erred by ordering Public Service to continue to provide service to Willow Trace into the indefinite future.

3. IREA's Willingness to Serve

k. The complaint and application are essentially based upon § 40-9.5-105(3), C.R.S.  Under that statute, for the Commission to delete Willow Trace from IREA's CPCN, Public Service was required to prove that IREA was "unwilling or unable" to serve the area.  Public Service first argues that the evidence did establish IREA's unwillingness to serve.  According to Public Service, IREA's statements to Messrs. Klymkow and Robertus that Willow Trace was not within its certificated area, constituted a refusal to provide service.  Public Service contends that, when approached by Messrs. Klymkow and Robertus, IREA had a duty to investigate whether Willow Trace was within its CPCN.  That apparent failure and IREA's purported statements that the subdivision was not within its service territory amount to an unwillingness to serve under the statute.  The ALJ, Public Service suggests, placed all responsibility for knowing the location of Willow Trace upon Public Service and none on IREA.  This was error.

l. We accept the ALJ's factual findings in their entirety.  Those findings demonstrate that IREA was not unwilling to serve Willow Trace.  Essentially, Public Service relies on two conversations, one between Mr. Potter and Mr. Klymkow, and the other between Mr. Potter and Mr. Robertus, for its position here.  Supposedly, in each of those conversations Mr. Potter stated that Willow Trace was not within IREA's service territory.  However, even Public Service's version of those two conversations would not justify a finding that IREA was unwilling to serve Willow Trace.

m. Mr. Klymkow's one, informal contact with Mr. Potter cannot be construed as an actual request for service from IREA, and the record fails to indicate that Mr. Klymkow ever made such a request.  We cannot conclude that IREA was unwilling to provide service to Willow Trace when no actual request for service was ever made by a customer.

n. Furthermore, assuming Mr. Potter did state to Messrs. Klymkow and Robertus that Willow Trace was not within IREA's territory, the record fails to indicate that either Mr. Klymkow or Mr. Robertus ever provided accurate information to Mr. Potter about the location of Willow Trace.  Without accurate information concerning the location of the subdivision, Mr. Potter's statements cannot be construed as a refusal to serve.  In short, we agree with the Recommended Decision that nothing in the record indicates that IREA ever refused to serve after receiving an actual request for electric service, and after receiving accurate information about the location of Willow Trace.

o. Public Service contends that IREA was obligated to conduct an investigation to confirm the actual location of the subdivision.  We note, however, that none of IREA's actions (or inaction) could justify Public Service's unilateral decision to extend its facilities into IREA's territory.  Certainly, IREA would have had an obligation to determine the boundaries of its CPCN if it had received an actual request for service.  Had IREA failed to meet that obligation to a customer, the Commission could, upon complaint, enter appropriate orders including a directive that IREA provide service in its certificated area.  Even if such an event had occurred, this could not legally justify another utility's unilateral invasion of IREA's service territory.

p. IREA did not cause Public Service to build facilities to Willow Trace; those mistaken decisions were the actions of Public Service.  And, regardless of IREA's obligations to its own customers, Public Service had a separate and independent obligation to determine the boundaries of its own CPCN before building facilities to a new area.  The record here fails to support the argument that IREA violated any of its public utility duties to customers at Willow Trace.  However, even if this had been the case, such a violation could not justify Public Service's independent (although mistaken) decision to extend its facilities to the subdivision.

q. The record indicates that Mr. Robertus had reason to question whether Willow Trace was within Public Service's CPCN.  When first approached by Mr. Klymkow, Mr. Robertus was uncertain whether the subdivision was within IREA's or Public Service's territory.  The Recommended Decision (page 8) points out that Mr. Robertus did not follow Public Service's established policy for determining its service area boundaries in such situations.  Moreover, the Recommended Decision (page 10) also notes that long before Public Service began construction of facilities to Willow Trace, the Company received accurate information regarding the subdivision's location.  That information indicated that Willow Trace was within IREA's territory.

r. For these reasons, we affirm the ALJ's conclusion that IREA was not unwilling to serve.  Therefore, no grounds exist, under § 40-9.5-105(3), C.R.S., to delete Willow Trace from IREA's CPCN, and award it to Public Service.

4. Commission Jurisdiction to Determine
Who Will Serve Willow Trace

s. As noted above, the ALJ concluded that "the ultimate disposition of the Willow Trace service area" and whether Public Service "must return that territory to IREA" are issues to be decided by the Arapahoe County District Court, not the Commission.  Public Service excepts to these conclusions.

t. According to Public Service Article XXV of the Colorado Constitution gives the Commission exclusive jurisdiction to regulate the facilities, services, and rates of public utilities in the state.  See IREA v. District Court, 414 P.2d 911 (Colo. 1966).  This means that it is the Commission, not the District Court, that has authority to determine whether Public Service or IREA should serve Willow Trace.  However, the Recommended Decision, in effect, concludes that the District Court should determine which company should serve the subdivision.  If IREA is willing to provide service, as the ALJ concludes, then it is error to order Public Service to continue serving Willow Trace for the indefinite future (i.e., until the District Court action is final).  The Commission, not the District Court, should determine when and how Public Service discontinues service and IREA begins its own service to the area.

u. In its response, IREA concedes that the Commission has the authority to determine territorial boundaries for public utilities.  But, the response asserts, IREA is simply requesting damages from the District Court; IREA is not requesting that the court determine service territory boundaries.  IREA argues that Public Service does not have the right to the remedy of its choice.  As such, IREA suggests, the Commission should dismiss Public Service's complaint, deny its application, and permit IREA's damages claims to go forward in District Court.

v. We grant the Exceptions on this point.  The parties agree that the Commission, not the District Court, has the authority to determine service area boundaries for public utilities.  As such, one element of the dispute here concerns the nature of IREA's lawsuit in District Court, specifically, whether the court action is simply one for damages, or one in which service territories will be determined.  We agree that a request for damages for Public Service's past conduct (e.g., having provided electric service to customers in Willow Trace since May 2000 until it ceases service there) is properly in the District Court.  However, any claim or remedy that would effectively result in a transfer of Willow Trace to Public Service is a matter within the Commission's authority to decide.  IREA’s claim for damages of $4.4 million is the equivalent of a permanent transfer of Willow Trace to Public Service.  This remedy assumes that Public Service will be the permanent service provider in the subdivision.  As such, we question whether that claim is one properly before the court.

w. In any event, we conclude that the pendency of the District Court action does not affect our authority or responsibility for deciding which company should serve Willow Trace in the future.  We therefore disagree with the Recommended Decision that we should, in effect, stay all consideration of how Willow Trace will be served in the future until conclusion of the court action.

x. More important, we disagree with the ALJ's recommendation that Public Service be compelled to continue providing service at Willow Trace until the District Court action is final (especially in light of our conclusion that it is the Commission that must decide how Willow Trace will be served in the future).  Public Service correctly points out that, if IREA was not unwilling to serve the subdivision, as we now conclude, then Public Service has no existing legal right to continue serving the area.
  Rather, IREA has the present and existing right and obligation to provide service to the subdivision.  The pendency of the District Court action for damages has no effect on Public Service's or IREA's existing rights and obligations, nor on our responsibility for resolving a dispute about those rights and obligations.  Ordering Public Service to continue serving Willow Trace for a reasonable transition period is one thing; ordering it to continue serving for the indefinite future is another.

y. We agree with Public Service that the ALJ's recommendation violates the respective companies' existing rights and obligations.  There is no justification for compelling Public Service to continue providing service to Willow Trace based upon the pending court action.  Therefore, we grant the Exceptions.  Public Service will not be ordered to continue serving Willow Trace pending resolution of IREA's complaint in District Court.

z. Because we decline to adopt the ALJ's recommendation on this point, Public Service's argument that the Recommended Decision results in an unconstitutional taking is moot.  We do not address that argument.

5. Public Service's Alternate Proposals

As an alternative to removing Willow Trace from IREA's CPCN and awarding it to Public Service, Public 

Service suggests that we order IREA to begin serving the subdivision using Public Service's facilities.  Specifically, the Exceptions suggest that IREA be ordered to purchase Public Service's facilities in the subdivision at net book cost.  This alternative remedy would, according to Public Service, be the least disruptive to customers.  Moreover, Public Service contends, this remedy would allow IREA to begin service to Willow Trace at the least cost, and would avoid a wasteful duplication of facilities, as compared to IREA building its own facilities to serve the area.

aa. IREA opposes this suggestion for various reasons:  First, this alternative suggestion was made late in the proceeding and IREA did not have an opportunity to fully respond to the suggestion.  Notably, after discovery of Public Service's mistaken encroachment into IREA's territory, Public Service did not offer to withdraw from Willow Trace.  Instead, Public Service filed this application and complaint seeking to take over the subdivision without compensation to IREA.  Public Service's alternate proposal was made only in rebuttal testimony.  Indeed, Public Service still has not offered to vacate Willow Trace unconditionally.  Instead, Public Service now only states that it would not oppose withdrawal from the subdivision, provided it is compensated for its existing facilities.

ab. IREA continues:  No grounds exist for the Commission to adopt Public Service's alternate suggestion.  In particular, Public Service failed to prove the basis for any relief under § 40-9.5-105, C.R.S.  That is, Public Service failed to show that IREA was unwilling to serve Willow Trace.  Public Service itself mistakenly invaded IREA's service territory, and, as such, is not entitled to the remedy of its choice.  As between:  (1) taking over Public Service's facilities; and (2) pursuing its claim for damages in District Court, IREA prefers the latter.  Notably, Public Service's facilities operate at a different voltage from IREA's system.  In addition, Public Service uses different equipment than IREA, and taking over Public Service's facilities would require IREA to retrain personnel in maintenance of those facilities and would require IREA to stock additional parts for inventory.

ac. We deny this portion of the Exceptions.  The alternate suggestion, that the Commission order IREA to purchase Public Service's facilities now serving Willow Trace, assumes that Public Service is entitled to some relief pursuant to its application or complaint.  As discussed above, Public Service's complaint and application were based upon § 40-9.5-105(3), C.R.S.  Under that statute, in order for the Commission to issue some order directed to IREA, we would be required to conclude that IREA was unwilling or unable to serve Willow Trace.  But as of yet, IREA is not unwilling or unable to serve Willow Trace.  And, no reason exists to conclude that IREA is presently unwilling to serve.  At this point, IREA has simply stated that it would prefer to pursue its damages claims in court, as compared to taking over Public Service's facilities.  This stated preference does not constitute a refusal to serve.  For example, with the clarification of the parties' rights and obligations in this order, IREA could choose to construct its own facilities and serve Willow Trace.  In any event, no grounds now exist to order IREA to purchase Public Service's facilities.  Therefore, this part of the Exceptions is denied.

C. Conclusion

2. Public Service failed to show that IREA was unwilling to serve the Willow Trace subdivision.  We therefore affirm the ALJ's recommendation to dismiss the complaint and deny the application.  Our conclusion that IREA was not unwilling to serve clarifies the parties' existing legal rights and obligations:  Public Service has neither a current right, nor a current obligation to continue providing service to Willow Trace;
 IREA, on the other hand, does have an existing and currently effective right and obligation to serve.  We conclude that the pendency of the District Court action has no effect on the parties' rights and obligations with respect to future electric service to the subdivision.
  Given these respective rights and obligations, it was error for the ALJ to order Public Service to continue providing service to Willow Trace into the indefinite future (i.e., until completion of the court action).  We grant the Exceptions to the extent they object to the recommendation that Public Service continue to serve Willow Trace indefinitely.

3. Public Service is directed to continue serving Willow Trace pending the transition of service to IREA, or some other agreement with IREA to ensure continuity of service to the subdivision.  IREA should take immediate steps to begin serving Willow Trace, or otherwise resolve its dispute with Public Service.  In light of its existing rights and obligations, IREA may unilaterally choose to construct its own facilities to serve Willow Trace; it may choose to purchase Public Service's facilities, or may reach some other agreement with Public Service regarding Willow Trace.  If the parties are unable to timely resolve this dispute, a new action may be filed with the Commission.  For example, if IREA refuses to take prompt action regarding service to Willow Trace, Public Service may file a new complaint or application under § 40-9.5-105(3), C.R.S., based upon that refusal.

4. Some resolutions by the parties may require Commission approval, such as a transfer of Willow Trace to Public Service.  We direct the parties to file a report with the Commission within 90 days of the effective date of this decision informing us of their finalized plans to transfer service in the Willow Trace subdivision to IREA, or to otherwise resolve this dispute.

II. Order

A. The Commission Orders That:

5. The Motion for Leave to File Reply to IREA's Response to Brief on Exceptions and for Waiver of Response Time by Public Service Company of Colorado is granted.

6. The Exceptions to Decision No. R02-772 by Public Service Company of Colorado are granted in part, and are otherwise denied consistent with the above discussion.

7. Within 90 days of the effective date of this Order, Public Service Company of Colorado and Intermountain Rural Electric Association shall file with the Commission a report of their plans regarding future service to the Willow Trace subdivision consistent with the above discussion.

8. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
September 18, 2002.
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� We grant Public Service's motion to file the reply.  However, we note that the Commission does not look favorably on motions filed the day before the Weekly Meeting where Exceptions are to be considered.  Although we grant the motion, future last-minute filings may not receive the same generous treatment accorded the motion here.


� Mr. Klymkow was unable to recall with certainty the specific person to whom he spoke.


� We agree with the ALJ's recommendation that any remedy ordered here should ensure that service to customers is not disrupted.


� Our Order infra states that the parties should take steps to transition service for Willow Trace to IREA, absent some other resolution of this dispute.


� As discussed in this order, we agree with the ALJ that, to prevent a disruption in service to customers, Public Service must continue to provide service to Willow Trace for some reasonable period to allow the transition to IREA to be completed.


� Similarly this order has no effect on any court action for damages by IREA.
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