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I.
BY THE COMMISSION

Statement

This matter comes before the Commission for consideration of Joint Exceptions to Decision No. R02-959 (Recommended Decision) filed by Metro Taxi, Inc. (Metro), and Kids Wheels, LLC (Kids Wheels) (collectively, “Intervenors”) on September 18, 2002.  In that decision, the Administrative Law Judge (ALJ) recommended granting the Motion to Dismiss the Intervention of Metro, and the Motion to Dismiss the Intervention of Kids Wheels, both filed by Applicant All City Express, Inc. (All City), due to Intervenors’ failure to properly serve Notices of Intervention on the Applicant’s Attorney.  Intervenors now urge the Commission that the Commission’s Rules do not set forth a sanction for such an error, much less a sanction as harsh as dismissal; that they have established good cause for not filing the Notices of Intervention; and that dismissal of the Interventions would deny Intervenors due process.  All City filed a Response to the Exceptions and Motion for Costs and Fees on October 7, 2002.  Now being duly advised in the matter, we strike All City’s Motion for Costs and Fees, grant the Exceptions, and remand the case back to the ALJ for hearing and/or disposition.

II.
DISCUSSION

A. Background

1. On May 30, 2002, Applicant All City filed an application for an extension of its Contract Carrier Permit No. B-9846, seeking authority to provide services for the City and County of Denver Department of Human Services and the Adams County Department of Social Services.

2. The Commission issued notice of the application on June 3, 2002 as follows:

For authority to extend operations under Contract Carrier Permit No. B-9846 to include the transportation of 

passengers and their baggage, 

between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado.

RESTRICTIONS:  This application is restricted to providing transportation service for:

(1)
City and County of Denver Department of Human Services, 1200 Federal Boulevard, Denver, Colorado 80204; and

(2)
Adams County Department of Social Services, 7190 Colorado Boulevard, Commerce City, Colorado 80022.

3. On July 1, 2002, Kids Wheels filed a Notice of Intervention with the Commission.  On July 3, 2002, Metro likewise filed a Notice of Intervention.  Both Intervenors also sent copies of the Notice of Intervention to All City, but not to All City’s attorney, even though the attorney’s name and address were listed in the Notice of Applications Filed (Notice).

4. The Commission referred the matter to an ALJ and set it for a hearing.  At the hearing on August 2, 2002, All City, through its attorney, orally moved to dismiss the Interventions of both Kids Wheels and Metro for failure of both to serve All City’s attorney with the Notices of Intervention as well as Witness and Exhibit Lists.  All City filed written Motions to Dismiss at the same hearing.

5. After hearing oral argument, the ALJ granted All City’s Motions to Dismiss and ordered that the now unopposed application be considered using the Commission’s modified procedures under § 40-6-109(5), C.R.S., and Rule 24 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

6. Kids Wheels and Metro filed a joint Motion for Reconsideration of Procedural Order Dismissing Interventions and Motion for Shortened Response Time on August 7, 2002.  All City filed a Response to those Motions and a Motion for Costs and Fees on August 20, 2002.

7. On August 29, 2002, the ALJ issued the Recommended Decision denying Intervenors’ Motion to Reconsider and dismissing the Interventions.  In that decision, the ALJ made specific findings that Intervenors had not established, as required by the Notice, good cause for their failure to serve All City’s attorney with the proper paperwork.

B. All City’s Response and Motion for Costs and Fees

1. We begin by addressing All City’s Response and Motion for Costs and Fees.  All City filed its Response with the Commission on October 7, 2002, but without the requisite eight additional copies.  See Rule 22(f)(4)(B).  Commission Staff contacted All City numerous times in the days following October 7, 2002 in an effort to have All City file the additional copies.  All City did not respond to those efforts and, as of the date of our adoption of the action we take here, has still not filed those eight copies.

2. Hence, because All City has still not responded to our repeated requests, we find good cause to strike its Response and Motion for Costs and Fees.

C. Analysis

1. Rule 7(b)(2) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1 requires that:

Any pleading, or other document filed by a party in a docket shall be served on or mailed to all other parties on the same day it is filed.  Parties who intervene in dockets shall be responsible for reviewing the Commission file to determine the identity of parties to ensure that pleadings and other documents are properly served on all parties.

Rule 7 makes clear that “[w]hen a party is represented by an attorney, service shall be made upon the attorney.”  4 CCR 723-1-7(b)(3).  Likewise Rule 22(d)(5) states that a Certificate of Service must evidence proper service upon a party’s attorney.  4 CCR 723-1-22(d)(5) (“Any pleading or document, which must also be served on other parties, and which does not contain a certificate of service when filed, or whose certificate of service omits counsel of record for a party will be presumed not to have been served on other parties or on all counsel of record.”).  More specific to these circumstances, Rule 64 states that:  “An entry of appearance and notice of intervention, or a petition to intervene, shall be served upon all parties of record.”  4 CCR 723-1-64(c)(1).

2. Additionally, the June 3, 2002 Notice, in which All City’s application was listed, expressly required an intervenor to serve its Notice of Intervention on an applicant’s attorney:

Any person desiring to intervene as a party in any of these applications shall file an original and six copies of an appropriate pleading within 30 days after the date of this Notice, or any lesser time stated here.  The person filing the pleading must certify, by written statement, that a copy has been served upon the applicant’s attorney or the applicant, if no attorney is named.

The Notice clearly named All City’s attorney.

3. The Notice additionally stated the consequences of not meeting the requirements of the Notice:

If a party does not meet the requirements of this Notice, the Commission may dismiss the application or an intervention upon motion filed by any party, or upon the Commission’s own motion, unless good cause for the failure to meet the requirement is shown.

(Emphasis added.)

4. Similarly, Rule 22(g), 4 CCR 723-1, states the consequences of not complying with Rule 22, which requires a party to include a Certificate of Service evidencing proper service.  It states:

Any pleading or document presented for filing, which substantially fails to comply with the requirements of this rule, may be subject to a motion to strike or motion to dismiss in accordance with Rules 11 and 12, C.R.C.P., or a motion seeking other appropriate relief.

4 CCR 723-1-22(g).

5. The parties do not disagree that the Interventions and the Exhibit and Witness lists were not served upon All City’s attorney.  Metro states that it inadvertently failed to send its Intervention and its Exhibit and Witness Lists to All City’s attorney.  Kids Wheels states that it failed to affix proper postage to its Intervention.  At issue in these Exceptions is only the remedy for Intervenors’ violations of the Commission’s rules.

6. In the Recommended Decision, the ALJ, referring to the “good cause” language found in the Notice, stated that: “It is found and concluded that the motion of Applicant to dismiss the interventions should be granted.  Intervenors have failed to establish good cause for the their failure to ascertain whether the Applicant was represented by an attorney and to make appropriate service.”  He further found that All City’s Motion for Costs and Fees Pursuant to Rule 4 CCR 723-1-11 was “not supported by sufficient grounds and therefore is denied.”

7. We agree that Intervenors have not stated good cause for their failure to serve All City’s attorney.  However, we find dismissal of the interventions to be an unduly harsh remedy because Intervenors’ inadvertent failure to comply with the Rules did not prejudice All City.  To dismiss the Interventions in these circumstances would be to elevate form over substance; we decline to do so.

8. In their Exceptions, Intervenors argue:  (1) that Commission Rule 4 CCR 723-1-7 does not prescribe a penalty for failure to serve an intervention upon the applicant’s attorney, and that thus none may be imposed; (2) that the language in the Notice does not support dismissal of the interventions because good cause, to wit, inadvertence and lack of prejudice, has been shown for the errors;
 and (3) that dismissal of the interventions would deny Intervenors their rights to due process.

9. We disagree with Intervenors’ arguments except to the extent that they urge the inadvertent nature of the noncompliance and the lack of prejudice to All City warrant acceptance of the Interventions.  We need not reach Intervenors’ other issues because we find that dismissal of the Interventions under these circumstances was a needlessly harsh penalty.  Imposition of penalties for violations of our rules is a discretionary function.  We find that under the circumstances, a penalty of dismissal was not warranted.  Hence we grant the Exceptions, albeit for slightly different reasons than those argued by Intervenors.

10. While the ALJ found, and we agree, that inadvertence does not establish good cause for not complying with the requirements of our rules, the inadvertence of such non-compliance does lead us to find good cause to not strike the Interventions where no prejudice to other parties resulted from the violation.

11. In arguing that they had good cause for not complying with the Commission’s service requirements, Intervenors state that “[w]hen faced with an inadvertent error regarding notice, public utilities commissions have found good cause exists to allow underlying proceedings to move forward.”
  We find that good cause indeed exists to allow the underlying proceedings to move forward, regardless of Intervenors’ showing or lack thereof of good cause for their failure to comply with the Commission’s rules.

Intervenors further urge the Commission that “[a]ctual notice of the interventions and a lack of any prejudice to the Applicant also establishes good cause.”  They 

likewise note that the Commission has previously allowed interventions that similarly did not comply with the rules.  Once more, we believe Intervenors misread the “good cause” standard stated in the Notice.  See footnote 2, supra.  However, we again agree with Intervenors that because there is no evidence of bad faith, and further, no evidence of any prejudice to All City, dismissal of the interventions was a harsh sanction.

12. Nowhere in All City’s Response to Intervenors’ Motion to Reconsider do we find any indication that All City has been prejudiced as a result of Intervenors’ noncompliance with the service rules.  In fact, All City and its attorney arrived at the hearing with full knowledge of the interventions and armed with the Motion to Dismiss.
  In that Motion, All City, via its attorney, stated that its attorney was not served, pursuant to Rule 7, with the Interventions and Exhibit and Witness Lists.  All City’s attorney had actual knowledge of the Interventions and the contents of the Lists, along with enough time to draft a written Motion to Dismiss.  For these reasons, we find no prejudice to All City as a result of Intervenors’ failure to serve All City’s attorney.

III.
CONCLUSION

Because we find that Intervenors’ noncompliance with Rules 7 and 22, 4 CCR 723-1 was inadvertent, and because such noncompliance did not prejudice All City, we grant Intervenors’ Exceptions and reinstate both Interventions.  We remand the entire case back to the ALJ with instructions to proceed toward a disposition of All City’s extension application.

IV.
Order

D. The Commission Orders That:

1. The joint Exceptions to Decision No. R02-959 filed by Metro Taxi, Inc., and Kids Wheels, LLC are granted.

2. The Interventions filed by Metro Taxi, Inc., and Kids Wheels, LLC are reinstated.

3. The entire case is remanded to the Administrative Law Judge.

4. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

5. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

October 16, 2002.
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� Intervenors further assert that the language of the Notice is not binding either on the Commission or any party because it was not arrived at pursuant to a formal rulemaking.  Because we find that it is within our discretion to determine a penalty for a violation of our rules, and because in this instance, we find that no penalty is warranted, we need not reach this issue.


� As evidenced by this statement, Intervenors misinterpret the “good cause” standard found in the Notice, i.e., good cause for the non-compliance, as opposed to good cause to continue forward.  However, as stated in footnote 1, supra, we need not even reach the question of good cause under the Notice requirements.


� In fact, according to Commission practice, a hearing would never have been scheduled had no interventions been filed.
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