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I.
BY THE COMMISSION

Statement

1. This matter comes before the Commission for consideration of Decision No. R02-776 (Recommended Decision) issued on July 15, 2002.  In that decision, the Administrative Law Judge (ALJ) found that services proposed by Applicant Designated Drivers (DD) would require DD to obtain a Certificate of Public Convenience and Necessity (“CPCN” or “certificate”) to operate as a common carrier, and that DD would also need to register with the Commission as a property carrier by motor vehicle.  By Decision No. C02-838, issued August 2, 2002, the Commission stayed the Recommended Decision.  Now being duly advised in the matter, we lift the stay of the Recommended Decision and reverse.

II.
DISCUSSION

B. Background

DD proposes to offer a service whereby a customer, generally one who has had too much to drink, is driven to his or her destination in that customer’s own vehicle.  The customer places a call to DD, and DD will dispatch two drivers in one vehicle to the customer’s pick-up location.  One driver will get into the customer’s vehicle and drive the customer, in the customer’s own vehicle, to the requested destination, at which point the driver will be picked up by the second driver.  As stated in the Recommended Decision, the proposed service has the following characteristics:

(1)
The applicant provides a driver to a customer; 

(2)
Neither the applicant nor the driver own or lease the vehicle; 

(3)
The driver drives a vehicle that is owned by, leased by, or otherwise in the possession of the customer; 

(4)
A customer rides as a passenger in the vehicle; 

(5)
The driver drives the vehicle over public highways to the customer’s destination, where the driver disembarks from the vehicle; 

(6)
The driver leaves the customer and the vehicle at the customer’s destination; and 

(7)
The applicant is paid by the customer for the service so provided.

Common Carriage

1. In the Recommended Decision, the ALJ found, based mainly on a 1965 federal case, that “common carrier,” as defined in § 40-1-102(3)(a), C.R.S., encompasses the services described by DD, and that such services are therefore within the jurisdiction of the Commission.  See Interstate Commerce Comm’n v. AAA Con Driver’s Exch., Inc., 340 F.2d 820 (2d Cir. 1965).  There are no Colorado cases on point.

2. In AAA Con, the Second Circuit Court of Appeals interpreted the now defunct 49 U.S.C. §§ 303(a)(14), 303(c), and 306(a)(1), and held that a company whose business was to bring vehicle owners who wanted to have their vehicles moved long distances together with available drivers was subject to Interstate Commerce Commission regulation and that the operators of that service needed to obtain the equivalent of a Commission CPCN.  The applicable statutes at the time included, first, the general prohibition against unlicensed operations:

[N]o person shall engage in any for-hire transportation business by motor vehicle, in interstate or foreign commerce, on any public highway or within any reservation under the exclusive jurisdiction of the United States, unless there is in force with respect to such person a certificate or a permit issued by the Commission authorizing such transportation ....

49 U.S.C. § 303(c), quoted in AAA Con, 340 F.2d at 823.

3. The provision requiring certificates for common carriers was 49 U.S.C. § 306(a)(1):

[N]o common carrier by motor vehicle subject to the provisions of this part shall engage in any interstate or foreign operations on any public highway, or within any reservation under the exclusive jurisdiction of the United States, unless there is in force with respect to such carrier a certificate of public convenience and necessity issued by the Commission authorizing such operations .... 

Quoted in AAA Con, 340 F.2d at 823-24.

4. Finally, 49 U.S.C. § 303(a)(14), stated:

The term “common carrier by motor vehicle” means any person which holds itself out to the general public to engage in the transportation by motor vehicle in interstate or foreign commerce of passengers or property or any class or classes thereof for compensation, whether over regular or irregular routes ....

Quoted in AAA Con, 340 F.2d at 824.

5. Pertinent Colorado statutes are similar to those at issue in AAA Con, save a few important distinctions.

6. Section 40-1-102, C.R.S., states in part:

(3) (a) “Common carrier” means: 

(I) Every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle, aircraft, or other vehicle whatever by indiscriminately accepting and carrying for compensation passengers between fixed points or over established routes or otherwise ....

7. Section 40-10-101, C.R.S., states in part:

(4)(a) "Motor vehicle carrier" means every person, lessee, trustee, receiver, or trustee appointed by any court whatsoever owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier over any public highway between fixed points or over established routes or otherwise, whether such business or transportation is engaged in or transacted by contract or otherwise ....

8. Finally, § 40-10-104, C.R.S., states in part:

(1) No motor vehicle carrier shall operate any motor vehicle for the transportation of persons upon the public highways of this state in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.

9. Notably, the federal statutes define “common carrier by motor vehicle” and then state that a “common carrier by motor vehicle” may not operate without having obtained a certificate to do so.  However, the Colorado statutes, while defining “common carrier” in Article 1, and requiring a certificate in Article 10, are not quite the same, as they include a second defined term:  motor vehicle carrier.

10. As stated above, according to Colorado law, a common carrier includes “Every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle, aircraft, or other vehicle whatever by indiscriminately accepting and carrying for compensation passengers....”  § 40-1-102(3)(a)(I), C.R.S.  Notably, though, § 40-10-104(1), C.R.S., as quoted, supra, does not require that a “common carrier” obtain a certificate, it requires that a “motor vehicle carrier” obtain a certificate.

11. The ALJ was correct that the term “common carrier” in § 40-1-102, C.R.S., when read on its own, appears to be very similar to, if not broader than, that found in the federal statutes.  However, what the ALJ failed to consider is that nowhere in the Public Utilities Law is a “common carrier” specifically required to obtain a Commission CPCN.

12. Section 40-1-103, C.R.S., makes it clear that a “common carrier” is a public utility, while § 40-10-104, C.R.S., requires a “motor vehicle carrier” to obtain a CPCN before performing operations.  Hence, while the two definitions are discrete, and somewhat differing, they necessarily must be read in tandem, one informing the other, because they both constitute those transportation carriers regulated by the Commission.

13. Section 40-10-101(4)(a), C.R.S., defines “motor vehicle carrier” as “every person, lessee, trustee, receiver, or trustee appointed by any court whatsoever owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier over any public highway between fixed points or over established routes or otherwise.”  (Emphasis added.)  So, not only is “motor vehicle carrier” defined differently than “common carrier,” but it also incorporates “common carrier” into its definition.  We find that this definition informs our interpretation of what activities are subject to Commission regulation.

14. While “common carrier” includes every person “directly or indirectly affording a means of transportation, or any service or facility in connection therewith,” a “motor vehicle carrier” only includes any person “whatsoever owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier.”

15. At first glance, the two appear essentially the same.  However, “motor vehicle carrier” includes reference to any person “whatsoever owning, controlling, operating, or managing any motor vehicle,” which first appears to broaden its meaning.  It is the phrase following that portion of the sentence, however, that narrows the definition of “motor vehicle carrier,” and hence narrows the definition of those carriers subject to Commission jurisdiction.

16. The phrase “used in serving the public” is a modifier of another term or phrase in the sentence.  When read as a whole, the phrase “every person ... owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier” shows that “used in serving the public” modifies “any motor vehicle.”  Therefore, the “motor vehicle” that a person owns, controls, operates, or manages must be “used in serving the public” in order for the Commission to assert jurisdiction.

17. While the common carrier definition from § 40-1-102, C.R.S., does not include this exact language, we find that because the two are necessarily interrelated, one the “public utility,” and one the specific entity that must obtain a CPCN--necessarily the same thing in this circumstance--a common carrier subject to Commission regulation must similarly utilize a vehicle that is used in serving the public.

18. Further, as with the statutes and Commission rules regulating property carriers, see infra, it appears that Article 10, Title 40, C.R.S., contemplates Commission oversight over those vehicles used in public transportation, not only of those persons providing such transportation services.

19. According to the facts as stated in the Recommended Decision, “Neither the applicant nor the driver own or lease the vehicle,” and “The driver drives a vehicle that is owned by, leased by, or otherwise in the possession of the customer.”  Hence the vehicle that the applicant/driver controls, operates, or manages is not a vehicle that is “used in serving the public,” but rather one that is used to transport the owner of the vehicle.  So, even though, standing alone, Colorado’s definition of “common carrier” is similar to, or broader than that formerly found in the federal statutes, that fact is irrelevant, because the Legislature explicitly directs that a “motor vehicle carrier” is the entity that is specifically regulated by the Commission.  Therefore, in determining whether the applicant's business is subject to Commission regulation, we must consider the definition of a “motor vehicle carrier.”
20. Lastly, we highlight the unique circumstances of this application, to wit, the unique services proposed to be offered by DD.  DD seeks to provide a driver service whereby intoxicated persons are safely taken home in their own vehicles.  This service is one that the Commission believes is a marketable one, and one that is in the public interest.  We do not now speak to whether or not lack of Commission jurisdiction over these services is wise, but we merely state that, according to our interpretation of the Public Utilities Law, the General Assembly has not chosen to bestow such jurisdiction upon the Commission.

21. For these reasons, the Commission finds that DD is not a “motor vehicle carrier” within the meaning of § 40-10-101(4)(a), C.R.S., and therefore DD is not required to obtain a permit from the Commission according to the terms of § 40-10-104, C.R.S.

C. Property Carriage

1. In the Recommended Decision, the ALJ also found that the services proposed by DD require that company to be registered as a property carrier by motor vehicle.

2. Section 40-16-101(6.5), C.R.S., states that:

“Property carrier by motor vehicle” means any person who transports the property of others for compensation, in intrastate commerce, upon the public highways of this state by use of a motor vehicle ....

3. A “property carrier by motor vehicle” is a “motor vehicle carrier exempt from regulation as a public utility,” see § 40-13-101(4), C.R.S., but is required to register with the Commission, see § 40-16-103, C.R.S.  Such a carrier must also comply with statutory and rule-based insurance requirements, see § 40-16-104, C.R.S., and 4 Code of Colorado Regulations (CCR) 723-31-3, and safety requirements, see § 40-16-105, C.R.S., and 4 CCR 723-15.

4. The ALJ did not elaborate upon his finding that DD’s proposed services constituted property carriage.  However, given the very broad wording of § 40-16-101(6.5), C.R.S., we agree that it at first appears that DD’s services fit within this definition.

5. However, upon further analysis of the rest of Article 16, Title 40, C.R.S., it appears that a service such as that proposed here is not contemplated under the language of the Article.  For example, § 40-16-104, C.R.S., states in part:

(1) Each motor vehicle carrier exempt from regulation as a public utility shall maintain a general liability insurance policy ...  Such an insurance policy shall be issued by some insurance carrier or insurer authorized to do business in Colorado for each motor vehicle of such carrier.

...

(e) ... such carriers using only vehicles weighing ten thousand pounds or less gross vehicle weight rating shall maintain insurance in the amount of at least three hundred thousand dollars combined single limit liability.

6. Similarly, § 40-16-105, C.R.S., states in part:

(1) ... The commission shall have the primary responsibility for enforcement, inspection of vehicles, and supervision of drivers ...

...

(2) Property carriers operating vehicles with a manufacturer's gross vehicle weight rating or gross combination rating of twenty-six thousand one pounds or more shall comply with safety rules adopted by the department of public safety pursuant to section 24-33.5-203(1)(b), C.R.S.  The department of public safety shall have the primary responsibility for enforcement, inspection of vehicles, and supervision of drivers ...

7. These statutes all refer to Commission regulation of those vehicles used for property carriage.  Because it is clear from our mandate to inspect vehicles and to require insurance for each vehicle, we conclude that, regardless of the bald language of § 40-16-101(6.5), C.R.S., the Commission is not authorized to exercise jurisdiction over businesses such as DD, which provide “transportation” of property using a customer’s own vehicle.  Likewise, the Commission’s Safety Rules, 4 CCR 723-15, and Exempt Carrier Rules, 4 CCR 723-33, do not contemplate that a service like that proposed by DD would be regulated by the Commission.

8. While the definition of “property carrier by motor vehicle” is arguably broad enough to include the services proposed by DD, because both the Article 16, Title 40, C.R.S., and the Commission’s Rules based on that article evidence the fact that such a service was never contemplated as being within the Commission’s jurisdiction, we find that the Commission was not bestowed jurisdiction over a purported “property carrier” such as DD.  As is the case with “motor vehicle carriers,” we conclude that Commission jurisdiction over property carriage contemplates that the vehicle itself be generally used in transporting property.  One-time use of the owner's vehicle in DD's transactions does not constitute regulated property carriage.

D. Contract Carriage

1. While the ALJ did not address the issue of whether or not DD's proposed services constituted contract carriage, we feel it wise to address this issue, bearing in mind that DD applied for a declaratory order that its proposed services are not subject to the Commission’s jurisdiction for any purposes.

2. The statutory definition of contract carriage by motor vehicle states:

“Contract carrier by motor vehicle” means every corporation, person, firm, association of persons, lessee, or trustee or any receiver or trustee appointed by any court, other than motor vehicle carriers as defined by section 40-10-101 (4)(a), owning, controlling, operating, or managing any motor vehicle in the business of transporting persons for compensation or hire, over any public highway of this state between fixed points or over established routes or otherwise, by special contract or otherwise ...

§ 40-11-101(3), C.R.S.

3. This definition at first appears even broader than that for “common carriers” or “motor vehicle carriers.”  However, we heed the words of the Colorado Supreme Court when it states that “one may look in vain in the statutes or in the rulings of the Commission and of this court for a clear definition of contract carriage. ...  They state that a common carrier is one which must indiscriminately accept and carry passengers or property between fixed points or over established routes.  The principal statutory distinction between the two is that a contract carrier is one which is not a common carrier.”  Denver Cleanup Serv., Inc. v. Pub. Utils. Comm'n, 561 P.2d 1252, 1253 (Colo. 1977) (citations omitted).
  Further, “Admittedly, one of the fundamental distinctions between a contract carrier and a common carrier is that a contract carrier has an obligation only to his contract-customers and has no obligation to others desiring carriage.  In contrast, the common carrier must convey for all desiring its transportation.”  Id.; see also Salida Transfer Co. v. Pub. Utils. Comm’n, 792 P.2d 809, 814 n.1 (Colo. 1990) (“A common carrier ‘must indiscriminately accept and carry passengers or property between fixed points or over established routes.’  Section 40-11-101(3) essentially defines a contract carrier as one that is not a common carrier.  While a common carrier must convey for all desiring its transportation, a contract carrier owes an obligation only to its contract customers.”) (quoting Denver Cleanup).

4. As evidenced by the Commission’s Rules and pertinent case law, an applicant for authority to operate as a contract carrier submits to the Commission information regarding that carrier’s proposed customers, i.e., contracting partners.  See, e.g., 4 CCR 723-1-50(e)(8) (“If applicant seeks authority to serve as a contract carrier, the name of each customer to be served in the proposed operation, with a letter signed by each customer proposed to be served stating that the applicant's proposed service will be used by the customer if the application is granted.”).

5. The service proposed by DD is, on its face, not of the sort contemplated by the definition of contract carriage found in Colorado caselaw and Commission rules.  Merely because the service proposed by DD is not common carriage does not mean that it necessarily is contract carriage, regardless of the language of Colorado caselaw.  But cf., Denver Cleanup, 561 P.2d at 1253 (“The principal statutory distinction between the two is that a contract carrier is one which is not a common carrier.”).  From the facts of the Recommended Decision, DD does not propose to contract specifically with any given customers, but rather to provide its service to the public in general.  For the reasons discussed above, DD is not a regulated “motor vehicle carrier.”  But because it holds itself out as willing to serve the general public it is not a contract carrier.

6. We find that DD’s proposed services, on their face, do not fit within the definition of contract carriage.

IIi.
CONCLUSION

For the foregoing reasons, we find that the service proposed to be operated by DD does not fit within the statutory definition of “motor vehicle carrier” or “common carrier,” and thus DD is not required to hold a Commission-authorized CPCN prior to operating.  Those services further do not fit within the scheme contemplated by the Legislature for property carriers by motor vehicle, and do not, on their face, fit the definition of a contract carrier.  Hence DD’s proposed services are not subject to the jurisdiction of the Commission.
IV.
Order

E. The Commission Orders That:

1. The stay of Decision No. R02-776 is lifted.

2. The transportation services described above would not require the provider to obtain a Certificate of Public Convenience and Necessity to operate as a “Common Carrier” or “Motor Vehicle Carrier,” nor would they require the provider to obtain a Permit to operate as a Contract Carrier, or to register with the Commission as a Property Carrier.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

4. This Order is effective on its Mailed Date.
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� We note one peculiarity that exists regarding “common carriers” regulated by the Commission.  Commission rules as well as Colorado caselaw speak of those carriers of persons regulated by the Commission as “common carriers,” and “contract carriers.”  See, e.g., 4 Code of Colorado Regulations (CCR) 723-23 (“Rules, Regulations, and Civil Penalties Governing Contract Carriers of Passengers by Motor Vehicle”); 4 CCR 723-31 (“Rules, Regulations, And Civil Penalties Governing Common Carriers Of Passengers by Motor Vehicle for Hire”); Denver Cleanup Service, Inc. v. Public Utilities Commission, 192 Colo. 537, 540, 561 P.2d 1252, 1253 (1977) (“Admittedly, one of the fundamental distinctions between a contract carrier and a common carrier is that a contract carrier has an obligation only to his contract-customers and has no obligation to others desiring carriage.  In contrast, the common carrier must convey for all desiring its transportation.”).





Notably, the concept of “motor vehicle carrier” was codified by the Legislature several years after “common carriers.”  See Miller Bros., Inc. v. Pub. Utils. Comm’n, 185 Colo. 414, 420, 525 P.2d 443, 445 (1974).  In Miller Bros., the Colorado Supreme Court noted the constitutional and statutory origins of the Commission’s jurisdiction over common carriers and the similar, but purely statutory, origins of its jurisdiction over contract carriers.  Miller Bros., 185 Colo. at 420-21, 525 P.2d at 445-46.  The Court stated that:





The original Public Utilities Act of 1913 contained no provisions relating to certificates of public convenience and necessity.  Provision for such a certificate was made in 1917 and the Commission began to issue certificates to motor vehicle carriers.  In the meantime the General Assembly provided, in effect, that the only 'automobiles' under the jurisdiction of the Commission would be common carriers.  This concept was made more concrete as to 'motor vehicle carriers' in [1927].





Miller Bros., 185 Colo. at 420, 525 P.2d at 445 (internal citations omitted).





	It appears clear from a reading of Miller Bros. and subsequent cases that “common carrier” and “motor vehicle carrier” (i.e., that carrier that must obtain a CPCN prior to operating) have been envisioned as synonymous even though the definition of motor vehicle carrier explicitly references common carriers.  So while the Commission requires a CPCN of a “common carrier” pursuant to Rule, such is tantamount to requiring a CPCN of a “motor vehicle carrier.”


� The statute defining “contract carrier” has been amended since this case, however, not in any way material to this discussion.
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