Decision No. C02-1270

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00I-493T

IN THE MATTER OF THE INVESTIGATION INTO MODIFICATION OF COMMISSION TARIFF PRACTICES AND POLICIES FOR regULATED TELECOMMUNICATIONS PROVIDERS.

Order REQUESTING COMMENTS

Mailed Date:  November 8, 2002

Adopted Date: July 17, 2002

I.
BY THE COMMISSION

Statement

1. On October 11, 2000, the Commission convened a workshop in this case.  The purpose of the workshop was to review the status of this docket and to set a course for the next phase of this proceeding.  Several parties filed written comments pursuant to Commission Decision No. C00-959, issued August 30, 2000.  At the workshop, the Commission led a discussion of policy and procedural options.  No further action has been taken in this matter since the workshop, pending conclusion of the § 271 proceedings before the Commission.  Those proceedings are, for the most part, complete.  Therefore, we now consider the manner in which issues relating to tariff reform should be considered by the Commission.  As discussed below, we tentatively conclude--subject to comment from the parties--that this investigatory docket should be closed.  If the Commission is to consider changes to tariff practices and policies in Colorado, we believe that such consideration should occur in a formal rulemaking docket, to be initiated in the near future, in which legally effective rules could be adopted.  However, before taking any final actions in this docket, we allow the parties to submit comments on these and related issues discussed below.

2. The comments and the workshop discussion identified a variety of issues for further inquiry and additional proceedings in this docket.  The Commission is interested in a variety of substantive topics and procedural options related to tariff reform.  Accordingly, we seek additional comments on those issues and options, identified more specifically, below.  We now provide the parties an opportunity to file further comment, and we will then evaluate whether to proceed directly to a rulemaking docket on the topic of detariffing, or some lesser action involving price deregulation.  Thus, Commenters should address this option and may include draft rules as part of their comments.   

3. We conclude, subject to comment from the parties, that this docket should be closed and a new formal rulemaking docket opened to consider changes to tariff practices and policies at the Commission.  This is an investigatory docket only.  As such, the Commission could not adopt any formal and legally effective policies in this case, but would be required to initiate new proceedings to do so.  Going directly to a formal docket, such as a rulemaking proceeding, would enable the Commission to implement legally effective policies concerning tariff reform and price deregulation.  The parties may file comments regarding this proposed procedural approach.

4. In addition to the new questions identified in this order, the parties may submit additional comments on the original questions presented in this docket.
 

5. Reform of tariff practices and policies raises significant policy issues.  Simply put, policy conflicts and tradeoffs are present.  New questions on which the Commission seeks comment are:

a. Should any issues addressed in the first round of comments be emphasized or de-emphasized in this and any follow-on docket?  If so, identify those issues and provide supporting rationale;  

b. Should the Commission continue with this proceeding, or should this docket be closed and a formal rulemaking docket concerning tariff reform be immediately commenced?

c. What statutes or policy considerations constrain the Commission's ability to change the current tariff system?  What statutory provisions or policy considerations support a reform of tariff practices?
  What case law is relevant to detariffing?  

d. Do the relaxed regulation or price regulation schemes enjoyed by many local exchange carriers and other providers make tariff reform more or less necessary, feasible, or useful?

e. In order to effectuate tariff reform, do any Commission rules need to be modified or repealed?  If so, which rules?  The comments should explain what the commenting party means by "tariff reform" (i.e., the specifics of any detariffing scheme).

f.   In order to effectuate tariff reform, do any statutes need to be modified or repealed?  If so, which statutes?  The comments should explain what the commenting party means by "tariff reform" (i.e., the specifics of any detariffing scheme).

g. Does the Commission’s reconsideration of the definition of basic service have any impact on tariff reform?

h. How, specifically, do current tariff practices restrict a provider’s ability to compete, respond to competitors, and innovate?  How do specific tariff reforms alleviate these restrictions?

i. Is a barrier-to-competition equivalent to a barrier-to-entry?  How do these concepts relate to tariff reform?

j. If services were detariffed, what process would exist for customers to challenge the rates, terms, and conditions of service?  In a detariffed world, would the provider of service be required to contract with each end-use customer?  If so, what are the gains or losses, in terms of private and social costs, associated with this approach relative to the current system?

k. What is the difference between detariffing and deregulation?  What are the basic features and functions of a tariff?  Which tariff features and functions would be eliminated through detariffing that are not equivalent to deregulation?  Is unjust or undue discrimination more likely in a detariffed world?  How would customers pursue a complaint in a detariffed market?  Similarly, how would the Commission undertake enforcement actions under a detariffing scheme?  

l. Is detariffing better suited to business service than residential?  Within business service markets, can all business service be detariffed or should some tariffs remain for small business service?  Given that wholesale services will remain tariffed under the Statement of Generally Available Terms and Conditions, can retail services be detariffed fully, or at the very least price deregulated?  

m. The Massachusetts Department of Telecom and Energy (Mass DTE) has recently deregulated business rates in that state, among other things.
  Does the Mass DTE’s approach offer a useful roadmap for this Commission?  Is the Mass DTE’s approach and analysis permissible under Colorado law?  Do the experiences or actions of other jurisdictions offer examples where price deregulation or detariffing has succeeded, or failed?

n. If a given service or product market is contestable, does “effective competition” exist such that this Commission can explore reclassifying that service or product under §§ 40-15-207 or 305, C.R.S.?

o. What are the private and social costs associated with traditional limitations of liability provisions of a tariff relative to assumption of those costs by either a provider or an end-user?  Is there a distinction in this issue for large and small providers and large and small customers?

p. With the change in the telecommunications landscape, is detariffing still a relevant consideration?  For example, as more Regional Bell Operating Companies gain entry into toll markets and toll providers continue to experience difficulty, is the industry becoming more concentrated and more monopolistic, thus reducing the propriety of non-traditional forms of regulation, such as detariffing?  In other words, does vertical integration, in isolation, and possibly coupled with a reduction in number of major industry players, impact the efficacy of tariff reform?

6. Because the Commission is now inclined to close this docket and immediately open a rulemaking proceeding to consider reforms to current tariff practices, the parties, in their comments, may file proposed rules on these issues for our consideration.

7. Within 21 days of the effective date of this order, the parties may file comments addressing the issues and questions discussed in this order.

8. The Commission envisions various possible outcomes from this inquiry into tariff reform: 1) maintaining the status quo; 2) proceeding to a rulemaking docket and implementing tariff reforms for telecommunications providers; or 3) investigating tariff reform in separate stages (e.g., proceeding apace with some types of reform, leaving other reform for another docket or time, or, simply declining to undertake such reform).

9. Finally, the Commission wishes to receive comments regarding the interaction of this docket with other Commission dockets.  For example, but not as a limitation, the parties are encouraged to discuss issues common to Commission Docket No. 00I-494T, the Commission’s investigative docket into intercarrier compensation.

10. We recognize that we are asking the parties to deal with a great number of questions, and engage issues of enormous import.  Parties are not compelled to attempt to engage or answer each and every question.  The Commission anticipated proceeding forward on this track in some fashion over the coming months.  During that march, we will engage these, and other, important questions more fully, with a complete opportunity for all parties to fill out and make an adequate record.

II.
ORDER

A. The Commission Orders That:

11. Within 21 days from the effective date of this Order, the parties may file comments consistent with the above discussion.
  The comments may include proposed rules on the modification or elimination of tariffs for regulated telecommunications services.

12. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 17, 2002.
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Director
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� The original questions are included with this Order, attached as Appendix 1.


� Several passages were cited in prior orders in this docket:  §§ 40-3-103 through 106; 40-15-101, 106, 201, 203.5, 302, 305, 503(2)(c) and (d), C.R.S.; and §§ 251 and 252 of the Telecommunications Act of 1996. 


� See Investigation by the Department of Telecommunications and Energy on its own Motion into the Appropriate Regulatory Plan to succeed Price Cap Regulation for Verizon New England, Inc. d/b/a Verizon Massachusetts’ intrastate retail telecommunications services in the Commonwealth of Massachusetts, D.T.E. 01-31-Phase I, Order (May 8, 2002).


� Comments need not address all aspects or all questions, but only those matters of interest to a particular party.
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