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Decision Denying Exceptions

Mailed Date:  November 8, 2002

Adopted Date:  November 6, 2002
I.
By the Commission

Statement

1. This matter comes before the Commission for consideration of Exceptions to Decision No. R02-1112 (Recommended Decision) by Complainants David L. and Susan N. Doud.  In Decision No. R02-1112, the Administrative Law Judge (ALJ) recommended dismissal of the complaint in this docket for failure of the Complainants to prosecute their complaint.  Respondent Qwest Corporation (Qwest) filed a response to the Exceptions.  Now being duly advised, we deny the Exceptions.

2. The ALJ recommended dismissal of the complaint because Complainants failed to appear at the scheduled hearing.  That hearing was scheduled with Complainants' agreement.  Complainants not only failed to appear at hearing, but also failed to notify the ALJ or Qwest that they would not attend the hearing.  The Exceptions also fail to state good reason for having failed to appear at hearing.  Complainants' actions resulted in a waste of Commission and Qwest resources without good cause.  Therefore, no reason exists to reverse the Recommended Decision.  The Exceptions are denied.

3. We note that the Recommended Decision does not state whether the dismissal of the complaint is with or without prejudice.  Under Rule 41(b), Colorado Rules of Civil Procedure--it is appropriate to look to these rules for guidance--dismissal of a complaint for failure to prosecute is normally without prejudice (especially where the order of dismissal does not specify whether it is with or without prejudice).  For clarification, we state that the dismissal of the complaint is without prejudice.

II.
order

B. The Commission Orders That:

1. The Exceptions to Decision No. R02-1112 by Complainants David L. and Susan N. Doud are denied.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

3. This Order is effective on its Mailed Date.

C. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 
November 6, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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