Decision No. C02-1257

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO.  02A-545G (AMENDED)

IN THE MATTER OF THE VERIFIED APPLICATION OF RANDY A. CRANE, JONNA CROCOMBE-CRANE, JORDAN CROCOMBE-VAN NORDEN AND COMFURT GAS, INCORPORATED OF BUENA VISTA, COLORADO TO REORGANIZE THROUGH MERGER AND TO ASSUME A LONG-TERM LIABILITY TO THOMAS A. CROCOMBE AND BEVERLY LOUISE CROCOMBE.

commission order approving 
reorganization through merger

Mailed Date:  November 8, 2002

Adopted Date:  November 6, 2002

I.
BY THE COMMISSION:

A. Statement

1. On October 10, 2002, Randy A. Crane, Jonna Crocombe-Crane and Jordan Crocombe-Van Norden (Shareholders) and ComFurT Gas, Incorporated, a Colorado corporation dissolved in 2000 (Old Corp.), and ComFurT Gas, Incorporated, a Colorado corporation organized in 2002 (New Corp.) (collectively referred to as Applicants) filed a verified application.  Applicants seek a Commission order:  (i) authorizing Old Corp. to reorganize by merging into New Corp. in a reorganization and merger which will involve no change in ownership, control, assets, or liabilities; (ii) authorizing New Corp. to assume the liability on two long-term notes owed by Old Corp. to Thomas A. Crocombe and Beverly Louise Crocombe; and (iii) to waive the requirements of Rules 55 and 56 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

2. Contemporaneous with the filing, Applicants submitted a motion moving the Commission to authorize ten days’ notice of the verified application. 
3. On October 16, 2002, Applicants filed an errata notice to correct the amount of the remaining balance of the two long-term notes from $432,514,004 to $432,514.04.
4. This application for authority to reorganize through merger and to assume long-term liability is made under § 40-1-104, C.R.S., and Rules 55 and 56.

5. No protests or motions to intervene in opposition have been filed in connection with this verified application for a reorganization through merger.  It is non-contested and unopposed.  Accordingly, the Application may be determined without a hearing, in accordance with § 40-6-109(5), C.R.S., and Rule 24 of the Commission's Rules of Practice and Procedure.
B. Findings of Fact and Conclusions

6. ComFurT Gas, Incorporated, is an operating public utility subject to the jurisdiction of this Commission and is engaged in, inter alia, the purchase, distribution, transportation, and sale of natural gas for domestic, mechanical, or public uses in and around Buena Vista, Colorado.  It presently serves 1,422 residential customers and 323 commercial customers, both within and around the municipality of Buena Vista, Colorado.

7. Old Corp. failed to file its biannual report with the Colorado Secretary of State's Office and as a result was administratively dissolved in 2000.  By operation of law under § 7-114-202, C.R.S., ComFurT Gas, Incorporated, became ComFurT Gas, Incorporated, a Colorado corporation dissolved in 2000.  Its corporate existence continues under the Colorado Business Corporation Act (Corporation Act), however.

8. Applicants represent that the Secretary of State's Office has advised that Old Corp. may still merge into a new corporation formed for the purpose of rectifying the problem.  New Corp. has therefore been organized for the purpose of Old Corp. merging into New Corp. and continuing the business and affairs of Old Corp.

9. Old Corp. has owned and operated natural gas utility facilities and an unrelated propane distributorship for many years.  This Commission, in Decision No. C94-806, authorized the present shaeholdings in Randy A. Crane, Jonna Crocombe-Crane, and Jordan Crocombe-Van Norden.  That Decision also authorized Old Corp. to execute a long-term note to Thomas A. Crocombe and Beverly Louise Crocombe. These two notes, each having a face value of $370,000, have now been paid down to a remaining balance of $432,514.04 as of September 2002.

10. Old Corp. conducts natural gas utility services within the municipal limits of Buena Vista, Colorado pursuant to a franchise issued by that municipality.  This Commission has renewed Old Corp.'s operation of that franchise in a Certificate of Public Convenience and Necessity (CPCN) application in Decision No. C99-1161, mailed October 27, 1999.  Old Corp. also performs natural gas utility service in areas surrounding Buena Vista and has recently been issued a CPCN in Decision No. C00-594, mailed June 2, 2000.  These utility services are performed pursuant to Colo. PUC Tariff No. 1 on file with the Commission.  This tariff will be adopted by New Corp.

11. Applicants proposed that Old Corp. be merged into New Corp.  Under the Corporation Act, all of the assets, liabilities, and ownership of Old Corp. are transferred by operation of law into New Corp.  New Corp. is the surviving corporation, which will continue all the business operations formerly conducted by Old Corp.

12. If the Commission approves this transaction, all of the assets, including the CPCNs, and liabilities, both short and long term will be transferred to New Corp. through the merger.  Specifically, Applicants request that the Commission authorize New Corp. to assume the long-term obligation to Thomas A. Crocombe and Beverly Louise Crocombe.  Applicants believe these long-term notes are securities within the definition in § 40-1-104(1), C.R.S.  Their assumption by New Corp. requires Commission approval under § 40-1-104(2), C.R.S.  These notes were originally approved by the Commission for issuance in Decision No. C94-806.  The notes and expenses, including interest, have always been recorded in the propane side of the business.  No expense has ever been charged to the utility business. 

13. The shareholdings in Old Corp. and New Corp. will be held by the same persons in the same proportions (although in exactly double the number of shares).  The shareholders of Old Corp. are:


Name
   Number of Shares

Randy A. Crane
10.838864
Jonna Crocombe-Crane
10.838864
Jordan Crocombe-Van Norden
 6.047884

TOTAL
27.725612

The shareholders of New Corp. are:


Name
   Number of Shares

Randy A. Crane
21.677728
Jonna Crocombe-Crane
21.677728
Jordan Crocombe-Van Norden
12.095768

TOTAL
55.451224

14. Applicants requested that the Commission take official notice of the Annual Reports, Gas Cost Adjustments (GCAs), and other filings made by Old Corp. for the years Old Corp. has been operating.  Most recently, the filings which have been made are the Annual Report for calendar year 2001 and the two GCAs for the year 2002.  These filings contain all the financial and operating information relating to this Corporation.

15. Applicants requested that the Commission waive the detailed provisions of Rules 55 and 56 to eliminate the necessity of the Applicants submitting financial information, maps, other data, and testimony as required by those rules.  The purpose of this verified application is to solve an administrative problem.  There will be no change with regard to operation, ownership, service, and facilities.

16. By a separate motion, the Applicants requested the Commission to shorten the notice period to ten days.  The Commission granted the motion for shortened notice by minute entry at its Weekly Meeting on October 16, 2002.

17. New Corp. succeeds to Old Corp. in all material respects.  The Shareholders will be the same; the directors are the same; and the officers are the same.  The assets and liabilities of Old Corp. carry over to the New Corp. by operation of law.  The facilities and services of New Corp. are identical with the facilities and services of Old Corp.

18. Good cause exists for the Commission to grant the application.  The application should be granted to the extent that the same is consistent with the Findings of Fact, Conclusions, and Order herein, and in all other aspects the same should be denied.

II.
ORDER

A.
The Commission Orders That:

19. The application, as amended, filed by Randy A. Crane; Jonna Crocombe-Crane; Jordan Crocombe-Van Norden; ComFurT Gas, Incorporated, a Colorado corporation dissolved in 2000; and ComFurT Gas, Incorporated, a Colorado corporation organized in 2002, for an order authorizing Old Corp. to reorganize by merging into New Corp. in a reorganization and merger which will involve no change in ownership, control, assets, or liabilities, is granted.

20. ComFurT Gas, Incorporated, is authorized to assume the remaining liability as described herein on two long-term notes owed by ComFurT Gas, Incorporated, a Colorado corporation dissolved in 2000, to Thomas A. Crocombe and Beverly Louise Crocombe.

21.  The request to waive the requirements of Rules 55 and 56 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, is granted.

22. This Order is effective on its Mailed Date. 

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
 

October 30, 2002. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



POLLY PAGE
________________________________



JIM DYER
________________________________

Commissioners
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Bruce N. Smith
Director
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