Decision No. C02-1243

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02M-567T
in the matter of the petition to commence rulemaking to provide rules for simplified regulatory treatment for rural telecommunications providers.

ORDER REQUESTING ADDITIONAL
COMMENT AND CLARIFICATION
Mailed Date:  November 1, 2002

Adopted Date:  October 30, 2002

I.
BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Petition for Rulemaking filed by the Colorado Telecommunications Association, Inc. (CTA), Commission Staff (Staff), and the Office of Consumer Counsel (OCC) (cumulatively the Parties).  The petition requests that the Commission commence a proceeding to consider and approve proposed draft rules, attached to the petition, that provide for relaxed and simplified regulatory treatment and pricing flexibility for Colorado’s rural telecommunications providers.

2. Now, being duly advised in the matter, we request additional comment and clarification from the Parties about the timing and purpose of the proposed rules.

B. Discussion

1. On October 23, 2002, the CTA, Staff, and the OCC pursuant to § 24-4-103, C.R.S., and 4 Code of Colorado Regulations (CCR) 723-1-75(d) jointly filed this petition for rulemaking.  

2. The impetus for the proposed rules, according to the Parties, arises from two sources.  Primarily, the Parties cite the legislative history regarding regulatory treatment for small local exchange providers that serve rural exchanges as the chief reason for submitting the proposed rules.  

3. The Parties indicate that the General Assembly, pursuant to § 40-15-203.5, C.R.S., directed that the Commission “...shall grant regulatory treatment which is less comprehensive than otherwise provided for under this article to small local exchange providers that serve fewer than fifty thousand access lines in the state.”

4. Further, in 1995, the General Assembly enacted legislation that required the Commission to: 

[A]dopt rules providing for simplified regulatory treatment for basic local exchange providers that serve only rural exchanges of ten thousand or fewer access lines.  Such simplified treatment may include, but shall not be limited to, optional methods of regulatory treatment that reduce regulatory requirements, reduce the financial burden of regulation, and allow pricing flexibility.  § 40-15-503(2)(d), C.R.S.

5. Finally, the Parties cite legislative amendments to § 40-15-201, C.R.S., regarding “basic service” and § 40-15-302, C.R.S., regarding “emerging competitive service.”  The Parties state that these sections were amended to ensure that rural local exchange providers would have pricing flexibility and a reduced regulatory oversight burden in the provision of both Part Two and Part Three telecommunications services to Colorado customers.

6. The Parties indicate they also seek new rules due to the competitive developments that have taken place in the last two years.  Several wireless providers have sought and been granted Eligible Telecommunications Carrier status to provide competitive basic universal services in several Colorado rural company study areas.  Additionally, two wireless providers, Western Wireless and North East Colorado Cellular, have also been granted Eligible Provider status to become eligible for State high cost fund support.

7. The Parties urge that the emergence of this wireless competition requires that rural local exchange providers have a greater degree of pricing and regulatory flexibility so they can compete with the wireless companies.  

C. Analysis

1. We commend the parties for their collaborative efforts in submitting these proposed rules for Commission consideration.  However, several points of clarification are required before we decide whether to issue a Notice of Proposed Rulemaking (NOPR).  

2. The Parties are aware that the Commission will soon be issuing a NOPR regarding revised telecommunications rules that are a part of the current rule review and streamlining process underway at the Commission.  Reviewing the submitted rules at proposed Section 4 CCR 723-52-2 DEFINITIONS, we note that several of the proposed definitions could be subject to change or removal upon issuance of the proposed telecommunications rules, as they are currently being updated in our review process.  Those terms subject to change include “Promotional Letter,” “Rural Telecommunications Provider,” “Tariff,” and “Transmittal Letter.”  It may be subsequently determined that other terms be modified as well.  Issuing a NOPR at this time for the rules proposed by the Parties could cause procedural and logistical problems to the extent definitions and provisions in those proposed rules vary from the Commission’s own proposed telecommunications rules.
  Therefore, we have concerns regarding the timing of these proposed rules and request comment from the Parties regarding the resolution of these timing issues.  Specifically, we request comment as to what prejudice, if any, would result to the affected parties to postpone issuance of a NOPR for these proposed rules that coincides with the noticing of our revised telecommunications rules.  We request further comment as to the feasibility of merging the Parties’ proposed rules with the Commission’s proposed telecommunications rules.

3. We further note that some of the language in the proposed rules closely parallels the language in Part 3 Emerging Competitive Telecommunications Service at § 40-15-301, C.R.S. et seq.  Given the similarity in language, we request additional comment as to specific differences between the proposed rules and what is already provided to rural local exchange providers pursuant to Part 3.  Additionally, we request comment from the Parties as to what protections the proposed rules will provide to rural local exchange providers that they do not already receive from Part 3 regulations.  

4. Therefore, prior to a determination to issue a NOPR in this matter, we request additional comment from the Parties consistent with the language above.

II.
order

D. The Commission Orders That:

1. The Colorado Telecommunications Association, Inc., Commission Staff, and the Office of Consumer Counsel shall submit comment to the Commission addressing the concerns cited above.

2. Comments to the Commission shall be submitted by the close of business on November 8, 2002.

3. This Decision is Effective on its Mailed Date.

E. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
October 30, 2002.
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� The Commission will issue a NOPR of its revised telecommunications rules in January 2003.  
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