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I.
BY THE COMMISSION

A. Statement

1. This consolidated matter comes before the Commission for consideration of Exceptions to Recommended Decision No. R02-109.  In that decision, the Administrative Law Judge (ALJ) recommended denial of the petition for a declaratory order by Applicant K N Wattenberg Transmission Limited Liability Company (KNW) (Docket No. 00D-261G), and the grant to KNW of a certificate of public convenience and necessity (CPCN) to operate a natural gas pipeline in the City of Fort Morgan, Colorado (Docket No. 00A-335G).  In Docket No. 00D-261G, KNW sought a declaratory order that its ownership and operation of the pipeline are exempt from Commission jurisdiction because KNW’s operation of the pipeline does not make it a public utilty.    In Docket No. 00A-335G, KNW requested authority (e.g., a CPCN) to continue to operate the pipeline in the event we determine it is subject to Commission jurisdiction as a result of its ownership and operation of that pipeline.

2. The ALJ, in the Recommended Decision, determined that KNW is a public utility subject to Commission jurisdiction.  The ALJ also recommended that we grant a CPCN to KNW authorizing it to continue to operate the pipeline.  Pursuant to  § 40-6-109(1), C.R.S., KNW and Intervenor the City of Fort Morgan (“City” or “Fort Morgan”) filed Exceptions to the Recommended Decision.  KNW excepts to the ALJ's recommendation that it is a public utility subject to Commission jurisdiction as a result of its construction and operation of the pipeline. Fort Morgan excepts to the ALJ's recommendation that we grant a CPCN to KNW.  Intervenors Public Service Company of Colorado (Public Service), Leprino Foods (Leprino), Excel Corporation (Excel), Commission Staff (Staff), KNW, and the City  have filed responses to the Exceptions.  Now being duly advised in the matter, we conclude: (1) the Recommended Decision correctly determined that KNW, by virtue of its ownership and operation of the Fort Morgan pipeline, is subject to Commission jurisdiction as a public utility; and (2) the Commission possesses the legal authority to grant a CPCN to KNW.  However, the ALJ’s basis for issuing a CPCN is not correct, and the Recommended Decision and the present record are now inadequate to support a grant or denial of a CPCN to KNW.  Therefore, we remand this matter to an  ALJ for further proceedings consistent with this decision.

B. Statement of Facts

3. The pipeline at issue here consists of an interconnection with the interstate pipeline facilities of Colorado Interstate Gas Company (CIG), with approximately 4 miles of 6" pipe and 7/10th of a mile of 4" pipe connecting to delivery facilities at the plant sites of Leprino and Excel.  Leprino and Excel are located entirely within the City.  The KNW pipeline duplicates facilities previously operated by the City to provide gas transportation service to Leprino and Excel.
  KNW constructed the pipeline under now-vacated authority issued by the Federal Energy Regulatory Commission (FERC).

4. At the times relevant to this case, KNW was a "natural gas company" under applicable federal law (15 U.S.C. § 717, et seq.), and was engaged in the transportation of natural gas in interstate commerce subject to FERC's jurisdiction.  This Commission has not regulated KNW in the past.  However, some of KNW's corporate affiliates, Kinder Morgan, Inc., and Rocky Mountain Natural Gas Company, have been, and now are, gas or gas pipeline public utilities subject to this Commission's jurisdiction.  

5. Fort Morgan operates a municipal gas utility in and around the City.  As a municipal utility, Fort Morgan is not subject to Commission jurisdiction for its operations within the City.  Fort Morgan does possess a CPCN from this Commission for operations in areas outside of the city limits.  The City's gas system comprises 91 miles of mains and 68 miles of service lines.  Through that system, the City serves more than 4,000 customers.

6. Prior to June 1998, Fort Morgan provided gas transportation service to Excel and Leprino, both customers being located within city boundaries.   Excel, served by the City beginning in 1990, is a beef processor; Leprino, served by the City beginning in 1996, is a manufacturer of dairy products.  Both customers use substantial amounts of natural gas in their production processes.    According to Fort Morgan, gas transportation service to Leprino and Excel at one time accounted for approximately 25 percent of revenues from its gas utility operations.

7. Pursuant to commitments to Excel made by the City's Mayor and the City Council (in 1992), Fort Morgan initially charged $.20/mcf for gas transportation service.  This rate was apparently offered to Excel to persuade it to expand its operations in Fort Morgan, as opposed to another city.  In November 1995, a new Mayor and City Council, unaffected by any promises that may have been made to Excel by prior City officials, increased the transportation rate to Leprino and Excel to $.0676/mcf, an increase of 338 percent.
  Understandably, Leprino and Excel strenuously objected to the rate increase.  The rate increases proved substantial.  Leprino, for example, estimated that the rate increase imposed by the City for gas transportation service (discussion infra) increased its annual costs by approximately $135,000/year; Excel's equivalent costs increased by approximately $1,000 per operational day.

8. Leprino and Excel did not, however, challenge the City's rate decisions through legally specified methods, such as an appeal to the courts.  Instead, Leprino and Excel approached KNW, and suggested that KNW construct and operate a pipeline from the nearby interstate pipeline facilities operated by CIG to Leprino's and Excel's premises, thus bypassing the City's gas system.  KNW proved willing to do so.

9. Although the contemplated pipeline would be entirely located within Colorado and the entirety of any gas transported over the facilities would be consumed within the state--circumstances which should have led KNW to conclude that the facilities were likely subject to state, instead of federal, jurisdiction--KNW applied to FERC for authority to construct and operate the new pipeline.  Fort Morgan objected to KNW's application, contending that KNW's proposed facilities qualified as Hinshaw facilities,
 and, therefore, that FERC lacked the jurisdiction to grant KNW's application.  FERC, nevertheless, approved KNW's request to construct the new facilities to serve Leprino and Excel.  Fort Morgan appealed FERC's decision to the Tenth Circuit Court of Appeals.  Notwithstanding the pendency of that appeal, KNW proceeded to construct the facilities.  The pipeline was completed and placed into service on June 7, 1998.  Subsequently, in City of Fort Morgan v. FERC, 181 F.3d 1155 (10th Cir. 1999), the court reversed FERC's decision and remanded the case to FERC for further consideration.  On remand, FERC concluded that the Hinshaw exemption to federal jurisdiction did apply to the KNW pipeline.  As such, KNW no longer possesses federal authorization for construction or operation of the pipeline.

10. Given the court's decision in City of Fort Morgan and FERC's order on remand, KNW has applied to this Commission for:  (1) a declaration that its construction and operation of the KNW pipeline to serve Leprino and Excel do not make it a public utility subject to our jurisdiction;
 or, in the alternative, (2) for Commission authority to continue operating the KNW pipeline.  Fort Morgan opposes those requests.

C. KNW Exceptions

1. KNW as a Public Utility

a. KNW first objects to the ALJ's conclusion that KNW is a public utility under § 40-1-103(1)(a), C.R.S., because of its ownership and operation of the subject pipeline.  Section 40-1-103(1)(a), C.R.S., defines a "public utility" as:

[E]very common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public ....

(emphasis added)  In Public Service Company v. Trigen-Nations Energy Co., Docket No. 97F-241G,
 and Regarding the Investigation of K N Gas Gathering, Inc., Docket No. 98C-414G,
 the Commission rejected the premise that "operating for the purpose of supplying the public" means that an entity, in order to be a public utility, must hold itself out as ready to serve all members of the public indiscriminately.  The Commission determined that one of those companies listed in the statute, such as a pipeline corporation, would become a public utility by offering service to any third (i.e., unaffiliated) party for compensation.  In reaching those conclusions, the Commission relied, in large part, upon the Colorado Supreme Court's holdings in Board of County Commissioners of the County of Arapahoe v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986) (Denver Water Board).
b. KNW, in its Exceptions, argues at length that the Trigen and K N Gas Gathering holdings are legally incorrect.  According to KNW, the holding-out test (i.e., offering service to all members of the public indiscriminately) is still the legal standard for determining whether an entity is a public utility under § 40-1-103(1)(a), C.R.S., notwithstanding the Denver Water Board case.  KNW then contends that it is providing service to only two customers, Excel and Leprino, over the pipeline; it is not holding itself out as ready to serve all members of the public.  Therefore, KNW argues, it is not a public utility under § 40-1-103(1)(a), C.R.S.

c. As explained above, KNW originally constructed and operated the subject pipeline under authority issued by FERC.  KNW notes the Intervenors' argument that under its FERC authority and tariffs, KNW did hold itself out as ready to serve the public generally.  In response, KNW appears to argue that it was merely complying with the federal requirements in order to obtain authority to construct the pipeline.  However, KNW claims, compliance with FERC's requirements does not really mean that it held itself out as serving the public indiscriminately for purposes of § 40-1-103(1)(a), C.R.S.

d. We reject these arguments for many of the reasons discussed by the Intervenors.  Notably, KNW now requests that we reexamine and reverse the Commission's holdings in the Trigen and K N Gas Gathering cases.  However, Public Service and Fort Morgan point out correctly that it is inappropriate to revisit those holdings in the instant case, because KNW meets the standard for being a public utility even under its own articulation of the test:  KNW did hold itself out to serve all members of the public indiscriminately to the extent of the pipeline's capacity when it constructed and initially operated the pipeline.

e. The above discussion points out that KNW constructed the pipeline pursuant to authority obtained from FERC, and operated the pipeline in accordance with FERC regulations.  Indeed, KNW's gas transportation contracts with Excel and Leprino incorporated (and still incorporate) KNW's FERC tariff.  FERC's regulations and KNW's federal tariff required KNW to offer nondiscriminatory, open access transportation to all members of the public over the pipeline.  When KNW requested FERC authority to construct the pipeline and when it operated the pipeline under its federal tariff, it affirmed that it would provide nondiscriminatory gas transportation service to all comers.  In short, KNW did hold itself out as ready to serve the general public over the pipeline.  This is dispositive of KNW’s status as a public utility.  It further obviates the need, or ability for that matter, to revisit Trigen and K N Gas Gathering.
f. After the Circuit Court's reversal of FERC's decision granting authority to KNW to construct the pipeline and FERC's order on remand--apparently after realizing that it would be compelled to file some kind of application with this Commission--KNW placed all of the pipeline's firm capacity under contract with Excel and Leprino.
  This eleventh hour action was ostensibly intended to support KNW's claims here that the purpose of the pipeline is to serve only two customers, and not the public in general.  However, Public Service and Fort Morgan point out that, when constructed, the pipeline was substantially larger than required to serve Excel and Leprino demand.  And, the pipeline is substantially oversized to serve any gas transportation needs on the part of Excel and Leprino even in the foreseeable future.  The parties further note that, even with the last-minute assignment of firm capacity to Excel and Leprino, KNW can still use the pipeline to provide interruptible transportation to new customers.
  It is highly implausible to suggest that KNW would decline the opportunity to earn additional revenue by serving new interruptible load.  These facts contradict KNW's current claim--not to mention the express inconsistency with KNW's representations to FERC--that the sole purpose of the pipeline is to serve only two customers.

g. For these reasons, we affirm the Recommended Decision that KNW is a public utility under § 40-1-103(1)(a), C.R.S., by virtue of its ownership and operation of the Fort Morgan pipeline.

2. Necessity of a CPCN for Continued Operation of
the Pipeline

h. Next, KNW objects to the ALJ's conclusion that it requires a CPCN in order to continue operating the KNW pipeline.  KNW points out that it has already constructed the pipeline pursuant to a CPCN issued by FERC.  According to the Exceptions, Colorado law (§ 40-5-101, C.R.S.) only requires a CPCN prior to construction of public utility facilities.  KNW contends that there is no requirement for a second CPCN once the facilities have been built, especially where the facilities were constructed under FERC authorization.  KNW states that FERC's ultimate finding that the pipeline was a Hinshaw pipeline (after the Tenth Circuit's reversal of FERC's initial decision) simply amounts to a "hand off" of regulatory supervision to this Commission with respect to the continuing operation of the facilities.  From this reasoning, KNW concludes, it does not need any authority from this Commission authorizing construction of the pipeline or to continue providing service to Leprino and Excel.

i. The City responds:  The legal effect of the Circuit Court's reversal of FERC's initial decision and FERC's order on remand is that there was and is no order authorizing construction or operation of the pipeline.  It is as if FERC never issued its initial order.  Further, FERC's decision on remand that the KNW pipeline is a Hinshaw facility and subject to State jurisdiction does not compel the Commission to issue a CPCN.  That decision simply means that the Commission has jurisdiction to rule whether a CPCN should or should not be granted.  Notably, a Commission finding that we should not issue a CPCN is a valid exercise of State jurisdiction over the pipeline.  Finally, Fort Morgan contends that the fact that the pipeline has already been constructed does not dispense with the requirement for a CPCN under State law, citing Western Colorado Power Co. v. PUC, 411 P.2d 785 (Colo. 1966).

j. We agree with Fort Morgan.  KNW implicitly argues that FERC's initial orders authorizing construction of the pipeline have some kind of residual legal effect even after reversal by the Tenth Circuit Court.  That theory is incorrect.  On remand, FERC itself determined that the KNW pipeline was a Hinshaw facility, and, as such, was exempt from FERC's jurisdiction.
  And, FERC vacated its orders that had authorized KNW to construct the pipeline.  The legal effect of these decisions, for purposes of determining our own authority to consider the request for a CPCN, is that FERC lacked the power to authorize construction of the facilities.  Construction of the KNW pipeline and the continuing operation of those facilities are matters subject to this Commission's jurisdiction, not FERC's.  As a result, KNW cannot rely on any FERC orders to continue serving Leprino and Excel over the pipeline.  FERC’s erroneous order has no prescriptive authority to us.

k. KNW requires authorization from this Commission, in the form of a CPCN, to justify construction of the pipeline and to continue operation of those facilities.  See §§ 40-5-101, 40-3-102, C.R.S.  That the pipeline is already built does not deprive the Commission of jurisdiction to decide whether we should issue a CPCN.  The Commission still has the legal authority--indeed, the obligation--to decide whether the public convenience and necessity require KNW to continue operating those public utility facilities.  Western Colorado Power Co. v. Public Utilities Commission, 411 P.2d 785 (Colo. 1966).  KNW's assertion that it is exempt from the Commission's jurisdiction simply because the pipeline has already been constructed (under now vacated FERC authorization) is unsupported in our public utilities laws.

3. Retroactive Effective Date for a CPCN Issued to KNW

l. KNW requests that any CPCN issued by the Commission here be made retroactive effective as of November 4, 1997, the date FERC authorized construction of the pipeline.  The Exceptions point out that at the time KNW constructed the facilities, FERC's order granting a CPCN were in effect.  Only after the Circuit Court's reversal of that order--after KNW was already operating the pipeline--did FERC ultimately conclude that the facilities were Hinshaw facilities subject to State jurisdiction.  KNW further argues that, at that time, FERC "handed off" supervision of the pipeline to this Commission.  KNW cites City of Boulder v. Public Utilities Commission, 996 P.2d 1270 (2000), for the premise that the Commission has the authority to issue CPCNs retroactively.  Staff agrees that we should grant a CPCN with a retroactive effective date.

m. In response, Fort Morgan opposes the issuance of any CPCN, especially retroactively.  The City contends that a retroactive award of a CPCN would give effect to FERC's invalid orders authorizing construction of the pipeline.

We deny KNW's request that any CPCN issued in this case be made retroactive.
  First, FERC's initial orders approving construction of the pipeline have no continuing legal force or effect  Thus, it would be improper to rely on those orders as somehow prescriptively forcing us to issue a CPCN 

retroactive to the date of those invalidated orders.  Moreover, we can find no authority that this Commission has the power to issue CPCNs with retroactive effective dates.  KNW certainly presented no legal precedent to this effect.

n. The only authority cited by KNW and Staff for their argument is the City of Boulder.  That case does not support their contention.  Here, KNW is requesting that we make the CPCN effective on a date prior to the time the CPCN is actually issued by the Commission, even prior to the time KNW applied for a CPCN.  Although the court in City of Boulder stated that the Commission has the power to issue CPCNs "retroactively," the court was addressing a different question than the one posed by KNW's request.

o. In City of Boulder, pages 1276-79, the court addressed the question whether the Commission has the authority to grant a CPCN for a project already completed.  There, Public Service completed an upgrade to its Pawnee generating plant before the Commission issued a CPCN authorizing the upgrade.  Petitioner, the City of Boulder, citing § 40-5-101(1), C.R.S. (public utility shall not begin construction of new facility without first having obtained a CPCN from the Commission), disputed the Commission's legal authority to approve the upgrade "retroactively," that is, after the project was already completed.
  The court rejected Boulder's argument.  Notably, the court did not consider whether the Commission could issue a CPCN with an effective date prior to issuance.  This particular question was not presented in that case.  As such, KNW's and Staff's reliance on the City of Boulder (i.e., the court's holding that the Commission has authority to approve CPCNs "retroactively") is misplaced.

p. Purely and simply, KNW is requesting that we change history, and that we declare that it had legal authority from this Commission to operate at a time in the past when no such authority existed.  We question whether we have such power.  Therefore, we deny KNW's request.

4. Requirement that KNW File a Cost-based Tariff

The Recommended Decision (page 11, paragraph 2) directs KNW to file a cost-based tariff for the gas transportation service provided over its pipeline.  In its Exceptions, KNW objects to this directive.  KNW suggests that it be allowed to continue providing service to Leprino and Excel 

pursuant to existing contracts with those customers.  According to KNW, it uses the pipeline to serve only Leprino and Excel.  Therefore, there is no risk of discrimination against other customers, and, consequently, no need for a tariff.  KNW asserts that the contract rates charged to Leprino and Excel are based on its cost of service.  For these reasons, KNW suggests that it is pointless to require new cost studies, a tariff filing, and a rate case to explore that filing.  KNW further suggests that it would be willing to file with the Commission its existing contracts with Leprino and Excel as special tariffs applicable to those two customers only.  Alternatively, KNW states that it could transfer ownership of the pipeline to one of its affiliates that already provides regulated gas transportation service under tariff (i.e., Rocky Mountain Natural Gas Company, or Kinder Morgan, Inc.).

q. Staff and the City oppose these suggestions.  These parties point out that, generally, public utilities in the state are required to provide service pursuant to tariff.  One exception to this general tariff requirement, an exception mentioned by KNW, is § 40-3-104.3, C.R.S. (gas or electric utility may provide service to a specific customer by contract as a competitive response).  However, that statute is inapplicable in this case, at least at this time.  Staff and the City argue that the rates charged by KNW have not been examined to ensure they are just and reasonable.  Therefore, they contend, if KNW continues to operate the pipeline, it is necessary that it perform a cost study and file a tariff justifying its rates.

r. We deny KNW's Exceptions on this point.  Absent a specific statutory exemption, public utilities in the state are required to provide regulated services pursuant to a tariff on file with the Commission.  See § 40-3-103, C.R.S.  Additionally, rates charged by a public utility must be just and reasonable as Staff and Fort Morgan note.  See § 40-3-101, C.R.S.  Given these statutory provisions, no grounds now exist to excuse KNW from filing a cost-based tariff.  KNW's suggested alternatives (e.g., an application to transfer ownership to one of KNW's regulated affiliates) may be considered if and when KNW makes an appropriate filing with the Commission.  For purposes of this proceeding, we affirm the ALJ's directive that KNW will be required to file a cost-based tariff for service provided over the KNW pipeline (assuming the Commission grants a CPCN permitting continued service).

D. Fort Morgan Exceptions

1. Commission Authority to Issue a CPCN

In the event we decide the pipeline is subject to Commission jurisdiction, KNW seeks permission to continue providing gas transportation service to Leprino and Excel.  Both customers are located within the City and both were previously served by the City.  Because Leprino and Excel are located within the City, an area already served by the Fort Morgan municipal utility, we raised the question whether the principle of regulated monopoly (discussion infra) or some similar concept would prohibit the certification of the KNW pipeline as requested here.  The ALJ (Recommended Decision, page 10) concluded that, "... municipal utilities operating inside municipal boundaries are not public utilities, are not subject to this agency's jurisdiction, and, thus, are none of our concern."  The ALJ determined that no legal principle prohibits the certification of KNW to serve Leprino and Excel, and recommended that we issue a CPCN to KNW.  The City objects to the ALJ's recommendation to issue a CPCN.

2. Constitutional Provisions

In its Exceptions, Fort Morgan first argues that provisions in the Colorado Constitution prevent the Commission from issuing a CPCN that would allow KNW to enter the City's municipal service territory, when the City is willing and 

able to serve.
  Fort Morgan asserts:  Where a municipal utility is willing and able to provide service, Article V, § 35 and Article XXV of the Colorado Constitution deprive the Commission of authority to certify another public utility to serve within those municipal boundaries.  Article V, § 35 states:

The general assembly shall not delegate to any special commission, private corporation or association, any power to make, supervise or interfere with any municipal improvement, money, property or effects, whether held in trust or otherwise, or to levy taxes or perform any municipal function whatever.

Article XXV, after specifying the powers conferred upon the Commission, provides:

[N]othing herein shall affect the power of municipalities to exercise reasonable police and licensing powers, nor their power to grant franchises; and provided, further, that nothing herein shall be construed to apply to municipally owned utilities.

s. By issuing a CPCN, Fort Morgan argues, the Commission would be interfering with the City's utility property.  By allowing KNW to take away the City's two largest gas transportation customers, the Commission would, in effect, be regulating the City's utility operation within municipal boundaries.  Fort Morgan concludes that Article V, § 35 and Article XXV establish a municipal utility's right to be the exclusive provider of utility service within municipal boundaries.

t. KNW and Staff oppose these arguments.  These parties contend that by granting a CPCN to KNW the Commission is not subjecting the City itself to any regulation.  Therefore, Article V, § 35 is inapplicable.  Moreover, KNW and Staff point out, the Commission has constitutional authority under Article XXV to regulate privately owned public utilities operating within municipalities.  The City cannot in the exercise of its police powers supersede the Commission's power to regulate a public utility operating within Fort Morgan.  Therefore, KNW and Staff contend, the Commission should affirm the ALJ's recommendation to grant a CPCN to KNW.

u. We agree that no constitutional provisions constrain our authority to grant a CPCN here.  Notably, the cases cited by the City in support of its argument involved (or would have involved) Commission action operating directly against a municipality or a municipal utility.  For example, in Union v. Town of Frederick, 670 P.2d 4 (Colo. 1983), a cooperative public utility sought a Commission order enjoining a municipal utility from serving customers within the municipality.  The petitioner there requested that the Commission prevent a municipal utility from operating within the city itself.  The Colorado Supreme Court, relying on the constitutional provisions cited by Fort Morgan, held that the Commission lacked the authority to prohibit the municipal utility from serving within the municipality.  Similarly, City of Thornton v. Public Utilities Commission, 402 P.2d 194 (Colo. 1965), concerned a public utility's proposed sale of its facilities to the municipality.  There, the court held that the Commission could not reject the proposed sale, reasoning that the Commission, under Article V, § 35, lacks the authority to interfere with a municipality's acquisition of public utility facilities.  These cases and others cited by Fort Morgan indicate that the Commission lacks authority to issue orders operating directly against a municipal utility with respect to its operations within the municipality.

v. On the other hand, the cases cited by KNW and Staff indicate that the Commission has the authority to regulate public utilities (e.g., privately owned public utilities) operating within municipalities, and municipalities cannot lawfully supersede that authority.  For example, in Givigliano v. Veltri, 501 P.2d 1044 (Colo. 1972), the City of Trinidad enacted an ordinance prohibiting all persons except the city and its agents from engaging in a public utility activity.  The court, however, ruled that Trinidad had no authority to preclude a public utility from continuing to operate within the municipality pursuant to a CPCN issued by the Commission.  Accord City of Greeley v. Poudre Valley REA, 744 P.2d 739 (Colo. 1987) (After annexation of an area by a municipality, a public utility with a CPCN from the Commission is entitled to continue serving its existing customers without obtaining a franchise from the city.)

w. We conclude that the constitutional provisions cited by Fort Morgan do not preclude the Commission from granting a CPCN to KNW.  We also note the City's concession (footnote 11) that those provisions do not apply where a municipal utility is unable or unwilling to provide adequate service.  In light of that concession and our holding that the principle of regulated monopoly does apply here, the critical issue in this case is whether the City was able and willing to provide adequate service to Leprino and Excel.  See discussion infra.

3. Principle of Regulated Monopoly

x. Fort Morgan then argues that the principle of regulated monopoly bars the issuance of a CPCN to KNW to serve Leprino and Excel.  Under that principle, once an area has been certificated to a public utility, that utility has the exclusive right to serve all demand in the area unless it is either unwilling or unable to serve.  The principle of regulated monopoly has its basis in § 40-5-101, C.R.S., which is intended to prevent duplication of public utility facilities.  Public Service Company v. Public Utilities Commission, 765 P2d 1015, at 1021-24 (Colo. 1998).  Fort Morgan claims that the regulated monopoly concept applies to a municipal utility operating within its service territory, even when the municipal utility does not possess a CPCN from the Commission.
  Fort Morgan asserts that, for purposes of serving Leprino and Excel, the KNW pipeline does duplicate the City's facilities.  

y. Fort Morgan notes that Leprino and Excel switched to KNW simply because they objected to the increase in the City's prices for gas transportation.  However, under the regulated monopoly principle customers cannot pick their provider of utility service for such reasons.  The regulated monopoly concept is designed to promote public policies more important than the individual interests of specific customers.  Public Service Company v. Public Utilities Commission, 765 P.2d at 1024.  For these reasons, the City contends that the regulated monopoly principle precludes the issuance of a CPCN to KNW.

z. KNW, Public Service, and Staff dispute these points.  Essentially, the parties argue that the regulated monopoly concept does not apply to a municipal utility such as Fort Morgan.  The principle of regulated monopoly protects only public utilities subject to regulation by the Commission; municipal utilities are not subject to Commission regulation.  The parties note that Fort Morgan has no Commission authorized service territory (e.g., a CPCN) within city boundaries.  Therefore, the regulated monopoly principle cannot apply to protect Fort Morgan against competition within city limits.  Staff expressly argues that because the regulated monopoly concept applies only to public utilities, and Fort Morgan is not a public utility, competition between KNW and the City is permissible.  Staff reasons that the objectives underlying the regulated monopoly concept, to avoid duplication of public utility facilities, do not apply to municipal utilities.  These objectives are inapplicable because Fort Morgan is not a public utility with an exclusive right to serve within the municipality.

aa. We grant Fort Morgan's Exceptions and reverse the Recommended Decision consistent with the discussion here.  In particular, we agree that the regulated monopoly principle does apply to Fort Morgan and its operations within the city.  The arguments by KNW, Public Service, and Staff are in large part based on the premise that municipal utilities are not public utilities; they observe that the regulated monopoly concept applies only to public utilities.  That premise, however, is clearly incorrect according to the provisions of § 40-1-103(1)(a), C.R.S.  That statute defines "public utility," as used in Articles 1 to 7 of Title 40 (the Public Utilities Law), as including any municipality providing one of those services listed there.  Notably, § 40-5-101, C.R.S., the statutory basis for the regulated monopoly principle, applies to public utilities generally.  The statute indicates no legislative intent to exclude municipal utilities from the statute's objectives.

ab. In support of their arguments, KNW, Staff, and Public Service cite cases in which a municipal utility was permitted to compete against a previously existing public utility within city limits, cases such as Union v. Town of Frederick, supra; and Poudre Valley Rural Elec. Assoc, Inc. v. Loveland, supra.  We point out that those cases are essentially the converse of the instant proceeding.  Here, a privately owned public utility seeks to compete against an existing municipal utility inside city limits over the objections of the municipality.  Those cases do not stand for the general proposition that § 40-5-101, C.R.S., is inapplicable when dealing with a municipal utility.  Rather, those cases reflect the Commission's limited authority over municipal utilities in light of Article V, § 35, and Article XXV.  For example, those constitutional provisions prevent the Commission from ordering a municipal utility from operating within city boundaries, even when the area is already served by an existing public utility.  There is no authority that the converse--the situation here--is true.

ac. As for the argument that the Commission must fully regulate a public utility in order for the regulated monopoly concept to apply, we observe:  first, no authority was cited for this notion.  Second, this theory is inconsistent with statutes concerning circumstances highly similar to this case.  We point out that the Commission possesses virtually no regulatory power over rural electric cooperatives that have voted to exempt themselves from regulation under §§ 40-9.5-101, et seq., C.R.S.  Nevertheless, in § 40-9.5-105, C.R.S., the Legislature indicated its intent that the State's policy against duplication of public utility facilities applies even to deregulated cooperatives.  For example, § 40-9.5-105(4), C.R.S., authorizes the Commission to hear complaints from or involving these cooperatives and involving potential duplication of facilities, and to issue orders preventing such duplication.

ad. The principle of regulated monopoly is the long-standing policy of the State with respect to public utilities generally.  See Western Colorado Power Co. v. Public Utilities Commission, 428 P.2d 922, at 927 (Colo. 1967).  The basic purpose of that principle, to prevent inefficient duplication of services (Public Service Company v. Public Utilities Commission, 765 P.2d at 1024), applies even to circumstances involving municipal utilities.  As such, we reject the argument by KNW, Staff, and Public Service that prevailing law would permit competition between a municipal utility and a non-municipal utility.  We also reject the notion that duplication of public utility facilities is permissible.

ae. Because the regulated monopoly principle applies here, Leprino and Excel have no right to pick-and-choose their utility provider.  The discussion below does note that KNW may obtain a CPCN to serve Leprino and Excel, customers previously served by the City, only if the City was unable or unwilling to provide adequate service.

4. Commission Authority to Issue a CPCN Prior to
Issuance of a Municipal Permit

af. Finally, Fort Morgan argues that the Commission lacks the authority to issue a CPCN to KNW, because KNW has not yet obtained a municipal franchise or permit to operate the pipeline within the City.  The Exceptions point out that Fort Morgan enacted an ordinance that requires persons to obtain a franchise or permit from the City prior to construction or operation of a natural gas pipeline.  KNW has not yet requested or received the required franchise or permit.  Because KNW does not yet possess a franchise or permit, the City argues, it cannot lawfully provide service within the City even with a CPCN from the Commission.  Accordingly, Fort Morgan argues that it makes no sense for the Commission to grant a CPCN prior to KNW obtaining necessary permission to operate from the City.  The Exceptions also assert that §§ 40-5-102 and 40-5-103(1), C.R.S., preclude the issuance of a CPCN prior to the applicant having obtained any required franchise or permit from the municipal authority.

ag. Staff and KNW disagree with these contentions.  Staff notes:  the Fort Morgan argument, in large part, concerns the question of whether KNW requires permission from the City to continue operating the pipeline.  That question, however, is beyond the scope of the Commission's authority to decide.  And, that question is not relevant to whether the Commission may issue a CPCN for the pipeline.  KNW points out that at the time the pipeline was built it did not cross any city streets, alleys, or other public places.  Therefore, no franchise was necessary.  KNW further notes that it is not now applying to the Commission for permission to exercise franchise rights under §§ 40-5-102 or 40-5-103, C.R.S.

ah. We deny the City’s Exceptions on this point.  Staff is correct that the question of whether KNW requires permission from the City in order to continue operating the pipeline is beyond our authority to decide.  Furthermore, we conclude that neither § 40-5-102, C.R.S., nor § 40-5-103, C.R.S., prevent the Commission from issuing a CPCN here.  Section 40-5-102, C.R.S., provides that a public utility may not exercise any authority granted under any franchise or permit prior to obtaining a CPCN from the Commission.  That directive is different from the question presented here:  whether the Commission can issue a CPCN prior to an applicant having obtained a franchise or permit.  Section 40-5-103(1), C.R.S., provides that an "applicant for a certificate to exercise franchise rights" must submit to the Commission evidence that it has received the required permission from the municipal authority.  However, KNW points out that it is not now applying for permission to exercise franchise rights, inasmuch as when the pipeline was built it did not cross any City streets or other rights-of-way.  We conclude that no statute prevents us from issuing a CPCN for continued operation of the KNW pipeline.

E. Remand for Further Proceedings

11. The above discussion notes that the regulated monopoly principle applies to KNW's application for a CPCN to provide gas transportation service within Fort Morgan.  Under that principle, the Commission may issue a CPCN for an area already served by a public utility if the existing utility is unable or unwilling to provide adequate service.  KNW argues that the City was unable or unwilling to provide adequate service to Leprino and Excel.  This issue generally concerns whether the City’s transportation service was “firm” and therefore equivalent to the service offered by KNW, or “interruptible” and therefore not duplicative of the service offered by  KNW.  

12. Leprino offered testimony that the City did not offer firm transportation service, and refused to provide firm transportation service when requested by Leprino.  Leprino further claims that City representatives characterized the transportation service as interruptible.  In its response, the City claims that it always characterized its transportation service as firm, as confirmed by the fact that the City installed facilities specifically to serve Leprino and Excel, and that the City never interrupted Leprino or Excel when they were on City transportation service.  Further, the City claims that it would have provided service designated as “firm” if requested. 

13. KNW testified that tariff language for the City's transportation service does not provide contractual commitments to future service (i.e., the obligation to serve) that is normally a part of firm service.  Further, KNW points out that the City's tariff prioritizes service to other customer classes over transportation customers.  Fort Morgan responds that KNW’s tariffs have provisions to interrupt service for maintenance and other operational necessities, and contends that the City's tariff provisions are no different.

14. These contradictions in the testimony make it difficult for the Commission properly to consider this matter on Exceptions.  The existing record, including the Recommended Decision, is insufficient for us to reach a decision on whether the City failed to provide adequate service to Leprino and Excel.  Although the parties presented some testimony on the matter, the ALJ did not present recommended findings on that testimony.  Such recommendations, based upon the ALJ's assessments of the witnesses' credibility are critical to this issue.  Therefore, we remand this case to an ALJ for further proceedings.

15. On remand, the parties may also address the significance to Leprino and Excel of not having firm transportation service available (if this proves to be the case), and whether the differences between firm and interruptible transportation for Leprino and Excel are significant enough to justify a finding that the City was unable or unwilling to provide adequate service.  We are not determining at this time that the differences between firm and interruptible transportation services are sufficient to justify the issuance of a CPCN in the event the City was not willing to provide firm transportation.

II.
ORDER
F. The Commission Orders That:

16. The Exceptions to Decision No. R02-109 by K N Wattenberg Transmission Limited Liability Company are denied.

17. The Exceptions to Decision No. R02-109 by the City of Fort Morgan are denied, in part, and granted, in part, consistent with the above discussion.

18. This matter is remanded to an Administrative Law Judge for the Commission for further proceedings consistent with the above discussion.

19. Applications for rehearing, reargument, or reconsideration to this Decision shall be due after the Commission's order on remand.

20. This Order is effective on its Mailed Date.

G. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 3, 2002.
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� These KNW facilities may or may not duplicate services previously provided by the City, as discussed below.


� The City states that it based these new rates on a cost of service study.  The Commission has no jurisdiction over such rates, and does not review the basis for the City’s transportation rates as a part of this docket.


� Section 15 U.S.C. § 717(c) (Federal jurisdiction shall not apply to persons or facilities where all of transported gas is received and consumed within the state, provided that the rates and service of facilities are subject to regulation by a state commission.)


� One element of the Hinshaw exemption is that the gas pipeline facilities be subject to State commission regulation.  For this reason, KNW here argues that its operation of the pipeline to serve only two customers does not make it a public utility subject to our authority.  Such a ruling would lead to the KNW facilities becoming subject to FERC jurisdiction.


� Decision Nos. C98-687 (July 17, 1998), and C98-1084 (November 6, 1998).


� Decision Nos. C99-1330 (December 13, 1999), and C00-76 (January 21, 2000).


� The additional capacity sold to Excel and Leprino was sold at a deeply discounted rate, approximately 1/10th the rate for the original capacity.


�  KNW's assertion that interruptible gas transportation is not a regulated offering is absolutely unsupported.  This Commission does regulate interruptible service provided by both gas and electric utilities.


�  KN Wattenberg Transmission Limited Liability Company, 90 FERC ¶ 61,321 (March 29, 2000).


� As discussed infra, we are not issuing a CPCN in this order.  The discussion here clarifies, pending the decision on remand, that any CPCN issued in this case will not be made effective retroactively.


� Indeed, the question in City of Boulder (whether the Commission has legal power to consider whether a CPCN should issue for already constructed facilities) is more relevant to KNW's second argument, that no CPCN is necessary for an existing pipeline.  The court's holding contradicts KNW's contention.


� Again, we point out that this order does not authorize KNW to continue providing gas transportation service over the pipeline.  We address this final argument by KNW at this time to clarify the conditions that will apply to KNW's continuing provision of service in the event we issue a CPCN.


� The City does concede that its argument (that the Constitution precludes the Commission from issuing a CPCN to a public utility to operate within Fort Morgan's municipal boundaries) is contingent upon its willingness and its ability to provide adequate utility service.  This concession makes an analysis of the City's constitutional arguments equivalent to our consideration of the argument concerning the regulated monopoly doctrine.  That is, under the regulated monopoly principle the Commission may issue a CPCN for an area already served by an existing public utility, where the existing utility is unwilling or unable to provide adequate service.  See discussion infra.


� Fort Morgan possesses a CPCN from the Commission only for areas outside of the city limits.


� In any event, we are not issuing a CPCN at this time.  This decision remands the case to an ALJ for further proceedings.


� We recognize that the ALJ who issued the Recommended Decision is no longer with the Commission.  Therefore, it is likely that a new ALJ will be required to conduct new hearings on the question of whether Fort Morgan was unwilling or unable to provide adequate service to Leprino and Excel.
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