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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of four Applications for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C02-1003 filed by Golden West Commuter, LLC (Golden West) on September 27, 2002; Schafer-Schonewill and Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle (Englewood Express) on September 30, 2002; SuperShuttle International Denver, Inc. (SuperShuttle) on October 1, 2002; and Metro Taxi, Inc. (Metro) on October 1, 2002.
  In that decision, the Commission granted to applicant Owner/Driver United Corporation, d/b/a Blue Sky Shuttle (Blue Sky), temporary authority to operate as a common carrier by motor vehicle for hire for a period of 150 days from the effective date of the decision, September 11, 2002.  That authority included the following:

I.
Transportation of passengers in scheduled service:

A.
Between Denver International Airport, on the one hand, and all points located within a one-mile radius of the intersection of Colfax Avenue and Broadway, on the other hand;

B.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels and all bus stations and railway stations, within an area bounded as follows:  commencing at 20th Street and Broadway; thence northwest along 20th Street to Wynkoop Street; thence southwest along Wynkoop Street to Speer Boulevard; thence northwest on Speer Boulevard to Alcott Street; thence south on Alcott Street to 26th Avenue; thence east on 26th Avenue to Zuni Street; thence north on Zuni Street to Speer Boulevard; thence southeast along Speer Boulevard to West Colfax Avenue; thence east on West Colfax Avenue to Broadway; thence south on Broadway to 10th Avenue; thence east on 10th Avenue to Logan Street; thence north on Logan Street to 20th Avenue; thence west on 20th Avenue to Broadway; thence north on Broadway to the point of beginning;

C.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of East Arizona Avenue and Colorado Boulevard; thence south along Colorado Boulevard, as extended, to its intersection with County Line Road; thence east along County Line Road, as extended, to its intersection with Tower Road, as extended; thence north along Tower Road, as extended, to its intersection with 56th Avenue; thence west along 56th Avenue to its intersection with Havana Street; thence south along Havana Street to its intersection with East Arizona Avenue; thence west along East Arizona Avenue to the point of beginning; 

D.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of Martin Luther King Boulevard and Quebec Street; thence west on Martin Luther King Boulevard to its intersection with Holly Street; thence north on Holly Street, as extended, to its intersection with 56th Avenue; thence east along 56th Avenue, as extended, to Quebec Street; thence south along Quebec Street to the point of beginning;

E.
Between Denver International Airport and Lowry Air Force Base, In Denver, Colorado; and

F.
between Denver International Airport, on the one hand, and, on the other hand, the intersection of East Arapahoe Road and South University Boulevard, in Arapahoe County, and all points within a one-third mile radius of the intersection of Main Street and South Prince Street, located in Littleton, Colorado.

II.
Transportation of passengers and their baggage, in call-and-demand limousine service,

A.
between all points in the area comprised of the Counties of Denver, Adams, Arapahoe, Douglas, and Jefferson, State of Colorado, on the one hand, and Denver International Airport, on the other hand;

B.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels and all bus stations and railway stations, within an area bounded as follows:  commencing at 20th Street and Broadway; thence northwest along 20th Street to Wynkoop Street; thence southwest along Wynkoop Street to Speer Boulevard; thence northwest on Speer Boulevard to Alcott Street; thence south on Alcott Street to 26th Avenue; thence east on 26th Avenue to Zuni Street; thence north on Zuni Street to Speer Boulevard; thence southeast along Speer Boulevard to West Colfax Avenue; thence east on West Colfax Avenue to Broadway; thence south on Broadway to 10th Avenue; thence east on 10th Avenue to Logan Street; thence north on Logan Street to 20th Avenue; thence west on 20th Avenue to Broadway; thence north on Broadway to the point of beginning;

C.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of East Arizona Avenue and Colorado Boulevard; thence south along Colorado Boulevard, as extended, to its intersection with County Line Road; thence east along County Line Road, as extended, to its intersection with Tower Road, as extended; thence north along Tower Road, as extended, to its intersection with 56th Avenue; thence west along 56th Avenue to its intersection with Havana Street; thence south along Havana Street to its intersection with East Arizona Avenue; thence west along East Arizona Avenue to the point of beginning;

D.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of Martin Luther King Boulevard and Quebec Street; thence west on Martin Luther King Boulevard to its intersection with Holly Street; thence north on Holly Street, as extended, to its intersection with 56th Avenue; thence east along 56th Avenue, as extended, to Quebec Street; thence south along Quebec Street to the point of beginning; and

E.
between all points within the City and County of Denver, State of Colorado.

III.
Transportation of passengers and their baggage, in charter service,

A.
between all points in the area comprised of the Counties of Denver, Adams, Arapahoe, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand;

B.
between all points within the City and County of Denver, State of Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand; and

C.
between all points within the City and County of Denver, State of Colorado.

IV.
Transportation of passengers and their baggage, on schedule and in call-and-demand limousine service, between Denver International Airport, on the one hand, and on the other hand, all transient hotels and motels located within two miles of that portion of U.S. Highway 36 between the intersection of U.S. Highway 36 and the Boulder/Jefferson County line and the intersection of U.S. Highway 36 and Pecos Avenue.

This Temporary Authority is restricted as follows:

1.
Item I is restricted as follows:

A.
To the extent that items I(A) and I(B) authorize duplicating authority, only one operating right exists.

B.
Item I(A) is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

C.
Items I(B), I(C), and I(D) are restricted to the use of vehicles having a seating capacity of 20 or less, excluding the driver.

D.
Transient hotels or motels referenced in Item I are defined as hotels or motels ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public.

2.
Item II is restricted as follows:

A.
Transient hotels or motels referenced in Item II are defined as hotels or motels ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public.

B.
Item II(A) is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

C.
Item II(A) is restricted against providing service to or from transient hotels and motels, bus stations, and railway stations located within the areas described in Items II(B), II(C), and II(D).

D.
Items II(B), II(C), and II(D) are restricted to the use of vehicles having a seating capacity of 20 or less, excluding the driver.

3.
Item III is restricted as follows:

A.
Item III(A) is restricted:

1.
To the use of vehicles with a seating capacity of not less than eight, excluding the driver, nor more than 12, excluding the driver; and

2.
Against providing service into or out of points in the Counties of Boulder and Weld, State of Colorado.

B.
Item III(B) is restricted:

1.
To the use of vehicles with a seating capacity of 20 or less, excluding the driver;

2.
Against providing service to or from Fort Collins and Loveland, Colorado;

3.
Against providing service to or from points in El Paso County where the charter is arranged or paid for by an airline; and

4.
Against the use of four-wheel drive vehicles.

C.
Item III(C) is restricted to the use of vehicles with a seating capacity of not less than 21, excluding the driver, nor more than 31, excluding the driver.

D.
To the extent that Items III(A), III(B) and III(C) authorize duplicating authority, only one operating right exists.

4.
Item IV is restricted as follows:

A.
The scheduled portion of Item IV is restricted to providing service to only those points named within the carrier’s filed schedule;

B.
A transient hotel or motel is defined as a hotel or motel ordinarily reserving at least 50 rooms for the accommodation of the traveling public;

C.
Restricted against service to or from any points which are both east of Pecos Street and within a two-mile radius of the intersection of Pecos Street and U.S. Highway No. 36; and 

D.
Restricted against service to or from points in Boulder County.

2. In Decision No. C02-1003, the Commission noted that Golden West, Boulder Express, LLC, d/b/a Boulder Express Shuttle (Boulder Express), Nemarda Corp., d/b/a Airport Boulevard Co. and/or ABC Shuttle (ABC Shuttle), SuperShuttle, and Englewood Express were properly intervenors by right pursuant to Rules 64(a) and 65 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  We likewise allowed Metro to intervene by permission pursuant to Rule 64(b), 4 CCR 723-1.  Metro now urges that the Commission erred by denying it status as an intervenor by right.

3. On a broader basis, Intervenors
 now urge the Commission that we erred in accepting certain supplemental materials from Blue Sky, and that, with or without those supplements, the Commission erred in granting the entirety of the temporary authority requested by Blue Sky.

4. Now being duly advised in the matter, we grant in part, and deny, in part, all the applications for RRR, consistent with the discussion below.

B. Discussion

5. We first address a procedural issue.  On October 8, 2002, Blue Sky filed a Motion to Strike SuperShuttle’s application for RRR, stating that, contrary to Rule 7(b)(2), 4 CCR 723-1, SuperShuttle did not serve copies of its Intervention on the parties on the same day it was filed with the Commission.  This is evidenced, Blue Sky claims, by the fact that the Certificate of Service attached to SuperShuttle’s Intervention is dated October 2, 2002 -- one day after the Intervention was filed with the Commission.  Blue Sky states 

that either SuperShuttle filed its Intervention out of time, or that it did not serve such pleading on the parties on the same day it was filed with the Commission.  Either way, Blue Sky claims, the Intervention should be stricken.

6. In its Response to the Motion, filed October 11, 2002, SuperShuttle claims that neither of Blue Sky’s contentions are correct, and that the date on the Certificate of Service was merely a typographical error.

7. We agree with SuperShuttle.  Because the Intervention was timely filed on October 1, 2002, and because the Certificate of Service attached to that Intervention lists a date of October 2, 2002, we find it most likely that the October 2 date was the result of a typographical error.  Hence, we deny Blue Sky’s Motion to Strike.

1. Decision No. C02-0876

a. In Decision No. C02-0876 in Docket No. 02A-412CP-ETA, we granted to Blue Sky emergency temporary authority to operate in the same services as are at issue here.  In doing so, we noted that Blue Sky’s emergency temporary authority application stemmed from driver contracting problems incurred by SuperShuttle: 

SuperShuttle . . . provide[s] mainly scheduled and call-and-demand service between Denver International Airport and most points in the Denver metropolitan area.  As of August 7, 2002, because of a contract dispute, 66 of SuperShuttle’s 67 drivers, along with their vehicles, were not providing service.

In fact, the emergency temporary authority sought by, and granted to, Blue Sky was identical to that held by SuperShuttle.

b. While SuperShuttle stated that it was in the process of procuring additional drivers and vehicles, the Commission found that “[a]n emergency need for the requested transportation [had] been shown to exist, and no other carrier [had] been shown to be capable of providing the service.”

c. In regard to Metro’s request to intervene in that docket, we stated that:

Because we find that Metro Taxi, Inc.’s taxicab authority does not directly conflict with that scheduled and call-and-demand limousine service sought by this application, and more importantly, because the emergency temporary authority seeks to merely fill in the gaps left by the SuperShuttle problems, and not to expand services in the area in detriment to other carriers, we find that Metro Taxi, Inc. has not shown it to be properly an intervenor by right.  It is within our prosecutorial discretion to therefore deny Metro Taxi’s, Inc. intervention.  For the same reasons, we will not allow Metro Taxi, Inc. to intervene by permission.

2. Decision No. C02-1095

d. Thereafter, Metro filed an application for RRR of Decision No. C02-0876.  In Decision No. C02-1095, the Commission denied that application.

e. In its application, Metro did not contest the merits of the application, but it urged that the Commission committed three specific points of error:  (1) that Metro’s authority does not directly conflict with the authority sought by Blue Sky; (2) that Metro is not a proper intervenor by right; and (3) in denying Metro intervenor status in the application.

f. Metro further stated that it was unclear in Decision No. C02-0876 whether the order denying Metro’s intervention:  (1) was a “finding of general applicability for these types of applications;” (2) was limited to only this particular set of emergency temporary authority applications;
 or (3) merely stated that Metro had not properly pled, or pled with insufficient specificity, to permit Metro to intervene by right.  Metro stated that if (1) was the case, then the Commission committed reversible error, and if (2) or (3) were the case, Metro sought clarification of both the decision and the Commission’s rules on the issue.

g. In denying Metro’s application, we stated:

Decision No. C02-876 was clear that the purpose of the grant of Blue Sky’s application was never to increase competition, or to increase the overall number of vehicles on the road, but rather, in light of the emergency situation created by SuperShuttle’s driver contracting problems, to maintain the pre-August 7, 2002, level of carrier services.  Therefore, because Metro would not have been “affected,” as that term was construed in [Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994)], by the Commission’s emergency efforts to ensure maintenance of the status quo, denial of Metro’s request to intervene was within the Commission’s prosecutorial discretion.

h. Further highlighting the different forms of service offered by Metro (taxicab), and proposed by Blue Sky (scheduled, call-and-demand limousine, and charter), we denied Metro’s RRR application.  We clarified Decision No. C02-0876 by emphasizing the circumstances of that docket, namely, the SuperShuttle problems, and the Commission’s interest in remedying what we found to be an emergency situation.  We further stated that, “[a]s always, the Commission’s ruling is limited to only this docket, lest we run afoul of prohibitions against de facto rulemaking.”  We similarly declined to clarify our reading of the Commission’s rules, but restated that in the emergency circumstances, the Commission found that maintenance of the status quo would not “affect” Metro within the meaning of Yellow Cab.

3. Decision No. C02-1003

In Decision No. C02-1003, the Commission granted the application at issue before us.  In doing so, we recounted the airport shuttle situation as it presented itself at the time we granted Blue Sky’s emergency temporary authority, as well as that situation as it presented itself at the time of 

Decision No. C02-1003.  In granting the temporary authority to Blue Sky, we stated:

The ability of SuperShuttle to provide service between points in the Denver metropolitan area and DIA has changed since the filing of this application on August 8, 2002.  SuperShuttle states in the Supplement to its intervention that it has fully restored its call-and-demand limousine service, there is no immediate and urgent need by the public for the temporary call-and-demand limousine service Blue Sky Shuttle seeks in this application.  Blue Sky Shuttle’s support, however, overcomes this contention.  Blue Sky Shuttle has the burden in this application to prove to the Commission those requirements of § 40-6-120, C.R.S. . . .  Based on the extensive support filed, the Commission finds that Blue Sky Shuttle has met this burden.

i. We thus concluded that “An immediate and urgent need for the requested transportation services ha[d] been shown to exist, and there [was] no other carrier capable of providing the service.”

j. Regarding Metro, we stated that, while “Metro’s authority does not directly conflict with that sought in this temporary authority application, . . . because it operates in the same geographic area as that requested by Blue Sky, Metro has a ‘substantial interest in the subject matter of [the] proceeding,’ and may thus request permissive intervention.”  (Citing 4 CCR 723-1-64(b)(1).)

Ruling on Metro’s permissive intervention request, the Commission stated:

The Commission recognizes that a grant of temporary authority is more durable, and therefore possibly more apt to be detrimental to existing carriers, than a grant of emergency temporary authority.  While the Commission, by means of granting to Blue Sky and other carriers emergency temporary authority, explicitly sought to “maintain the status quo,” here, we recognize the possibility of something more, and therefore grant Metro leave to intervene by permission.

4. RRR Applications

a. Metro’s RRR Application

(1) We first address Metro’s application, because it is nearly identical to that at issue in Decision No. C02-1095, as well as distinct from the other three applications for RRR now at issue.  Metro asserts that the Commission erred in finding:  (1) that Metro’s taxicab authority does not conflict with the authority sought in the application and that it does not have a legal or statutory right in the subject matter that may be affected by the proceedings, and (2) that Metro is not a proper intervenor by right.

(2) Metro requests that Decision No. C02-1003 be reversed to the extent that Metro was denied status as an intervenor by right.  Substantively, Metro urges that the Commission should now reverse Decision No. C02-1003 because it now appears that Blue Sky is not fit to operate the temporary authority, and because it claims that the authority as granted “far exceeds” the support.  

(3) Metro urges it is properly an intervenor by right because it serves the same area as that requested by Blue Sky, even though the nature of the two carriers’ services are different.  In its current application, Metro makes many of the same assertions as it did in the previous RRR application in Docket No. 02A-412CP-ETA.  To the extent that the issues overlap, we incorporate by reference Decision No. C02-1095, in which we denied Metro’s application for RRR of Decision No. C02-0876.

(4) In this instance, Metro’s circumstances differ in one important aspect.  In Decision No. C02-1003, we granted to Metro leave to intervene by permission; this was not the case in Decision No. C02-0876.  Hence, regardless of our decision on the merits of Blue Sky’s temporary authority application, Metro was not prejudiced by a denial of its request to be recognized as an intervenor by right.

(5) Recognition as an intervenor by right and permission to intervene bestow upon the intervening party the same rights.  See 4 CCR 723-1-20(b)(3) (defining “Intervenor” as “one who has filed an entry of appearance and notice of intervention as a matter of right . . . or one who has been granted permission to intervene by the Commission”); 4 CCR 723-1-64(d) (“An intervenor by right or permission is a party to the proceeding and is subject to these rules and reasonable Commission procedural requirements.”); see also Groendyke Transport, Inc. v. Dist. Court, 140 Colo. 190, 196, 343 P.2d 535, 538 (1959) (stating in regard to the filing of a petition in the district court as an original proceeding, “we hold that where a party has been permitted . . . intervention, as here, it is immaterial whether the intervention was allowed under subdivision (a) [(Intervention by Right)] or (b) [(Permissive Intervention)] of [C.R.C.P. 24].”).  Hence, in making a decision on the merits of Blue Sky’s application, we accepted Metro’s comments as we would those of any intervenor by right.

(6) Therefore, finding no prejudice to Metro as a result of our denial of its request to intervene by right, we deny this portion of Metro’s application for RRR.

b. RRR Applications as a Whole

(7) We next address Intervenors’ other arguments.  We first address the parties’ procedural arguments, and then the substantive ones.

(8) Procedurally, Intervenors set forth several interrelated arguments pertaining to various supplemental materials submitted by Blue Sky after the time for doing so, and accepted by the Commission without express language of waiver.

(9) By Decision No. C02-1141, issued October 9, 2002, the Commission requested further comment regarding both the substance of the supplemental letters, and the prejudice to the parties due to their acceptance by the Commission without proof of service upon Intervenors.  In that decision, we stated:

The intervenors all note that they, contrary to certain Commission Rules of Practice and Procedure, . . . were not served with the supplements, nor were they aware of such before our determination of the merits of Blue Sky’s application.  Intervenors correctly state that because they did not receive these supplemental documents as required by Commission rules, they were not given the required five days of notice regarding the heart of the support for the application, and were denied an opportunity to comment on and object to that information that was relied upon by the Commission in making its determinations in the matter.  This was done in error.  SuperShuttle’s application for rehearing, reargument, or reconsideration, in particular, asserts that the Commission’s actions in this regard were violative of Intervenors’ rights.  It further suggests that the Commission could have allowed the Intervenors time to comment upon those supplemental items prior to making a decision on the merits of Blue Sky’s temporary authority application.

At this stage of the proceedings, the Commission recognizes that error was committed when we granted Blue Sky’s temporary authority application without allowing Intervenors to respond to the supplements late-filed by Blue Sky. . . .  [W]e request, on the Commission’s own Motion, formal response to the supplemental materials submitted by Blue Sky in its temporary authority application. . . .  We [also] request comment from the Intervenors to this application at this point so that we may determine whether [the error] is one that requires reversal of Decision No. C02-1003.

(10) All four RRR applicants submitted timely Responses on October 21, 2002.  Blue Sky filed a Formal Comment, accompanied by a Motion for Extension of Time to File Comment, on October 22, 2002.  Finding good cause shown, we grant Blue Sky’s Motion for Extension of Time, and accept Blue Sky’s Comments for our consideration.  We likewise waive response time to Blue Sky’s Motion.

(11) Considering Intervenors’ Responses as essentially supplemental to Intervenors’ applications for RRR, we address them in conjunction with those RRR applications, where appropriate.

c. Assertions of Procedural Irregularities

(12) SuperShuttle argues that Decision No. C02-1003 is erroneous as a matter of law because of violations of various Commission Rules designed to safeguard fundamental fairness to the parties and to ensure a fully considered decision.  SuperShuttle also urges that the Commission acted hastily in making the decision.

SuperShuttle cites the text of § 40-6-120(4), C.R.S., in noting that the Commission is required to 

give five days’ notice of an application for temporary authority.
  The Commission published the notice as required.

(13) SuperShuttle notes, however, that the Commission failed to follow certain of our own Rules of Practice and Procedure, 4 CCR 723-1.  These include Rule 50(i)(10) (“Support for a temporary authority application received after notice of the application filed has been issued by the Commission shall not be considered by the Commission.”)
; Rule 22(e)(1) (“The Commission may permit any pleading to be amended or supplemented in accordance with C.R.C.P. 15,” which states: “Upon motion of a party the court may . . . permit him to serve a supplemental pleading setting forth transactions or occurrences or events which have happened since the date of the pleading sought to be supplemented”); and Rule 22(d)(5) (“Any pleading or document, which must also be served on other parties, . . .”).

(14) Further, in its Response, SuperShuttle highlights the fact that the language of these Rules is mandatory, hence urging that the Commission is at all times obligated to follow such Rules.

(15) In regard to these requirements, which the Commission implicitly waived by accepting Blue Sky’s supplemental materials, SuperShuttle urges that such waiver, implicit or explicit, denied Intervenors the opportunity to respond to the supplements.  The requirements at issue, SuperShuttle asserts, are “essential to fairness and due process.”  Likewise, SuperShuttle maintains that failure to follow these Commission Rules denied the Commission the opportunity to fully consider the application with the background of Intervenors’ comments.

(16) SuperShuttle suggests that the Commission could have, and should have, given Intervenors notice of the supplemental materials as well as a time to comment upon them before making a decision on the merits.  In effect, SuperShuttle requests the Commission reverse Decision No. C02-1003, or, alternatively, that the Commission set a new procedural schedule for determining the merits of Blue Sky’s temporary authority application.

(17) In its Response, SuperShuttle additionally urges that other carriers might have intervened had all the support presented by Blue Sky been submitted with the application.

(18) SuperShuttle reiterates in its Response its position that requesting comment now does not remedy the fact that comment was not requested prior to Decision No. C02-1003, and adds that the Commission should not now ignore the fact that Blue Sky has encountered financial difficulties in the operation of its temporary authority, see, e.g., Decision No. C02-1150 in Docket No. 02A-496CP-Lease-TA, and the fact that SuperShuttle has acquired many vehicles and drivers since its August 2002 driver contracting problems.  In short, SuperShuttle agrees that the Commission may use flexible procedures, but that it may not do so if such procedures will result in prejudice to the parties.

(19) As noted above, Metro’s application for RRR focuses mainly on arguments relating to its status as intervenor.  The other procedural issues it raises essentially mimic those raised by SuperShuttle, and Metro focuses the vast majority of its comments on more substantive issues.  See infra.

(20) In its application for RRR, Golden West states that it, like SuperShuttle, objects to the Commission’s consideration of the supplemental letters, stating that reliance on such ex parte information makes Decision No. C02-1003 arbitrary and capricious.  Golden West additionally takes issue with the fact that, while it’s Motion to Supplement its intervention was denied, the Commission accepted Blue Sky’s supplemental letters, some of which were filed the morning of August 28, 2002 -- the Adopted Date of Decision No. C02-1003.  To this second point, we do not deny that this was the case.  But the filings were different.  Golden West filed a lengthy and somewhat confusing Motion to Supplement its Intervention by Right to Include its Application for Rehearing, Reargument or Reconsideration of Commission Decision No. C02-0876 Granting Emergency Temporary Authority.  It was fax-filed at approximately 12:03 a.m., on August 28, 2002.  We did not have the time adequately to consider such Motion before our deliberations on the merits of Blue Sky’s applications.  In contrast we determined that acceptance of the few of Blue Sky’s supplemental letters that we received that same day would not be burdensome to the Commission.

(21) The rest of Golden West’s application for RRR substantially mirrors those arguments set forth by SuperShuttle, with Golden West arguing that the supplemental letters amounted to prohibited ex parte communications.  See 4 CCR 723-1-9.  Golden West insists that it was denied due process, equal treatment, and fundamental fairness, and it urges the Commission to strike the supplemental pleadings and to dismiss Blue Sky’s application.

(22) In its Response, Golden West
 further urges that failure of the Commission to stay Decision No. C02-1003 pending resolution of the applications for RRR is a form of prejudice in and of itself.  We find no merit to this argument.  We note that no party requested a stay of the Decision in its application, and § 40-6-114(2), C.R.S., specifically states that an application for RRR of a Commission decision does not automatically stay such decision.

(23) Golden West further argues in its Response that the burden of persuasion has been unfairly increased and that the burden of proof has been wrongfully shifted.  To the contrary, via Decision No. C02-1141, we merely requested:  (1) that Intervenors address the supplemental letters as they would have previously, and (2) that Intervenors now state what prejudice the acceptance of the letters has borne upon those parties.  These requests are within the realm of the Commission’s discretion.

Like SuperShuttle, Golden West argues that, had the supplemental letters been properly included in 

Blue Sky’s application, other carriers may have intervened in this docket.  Finally, Golden West urges that “time sensitive data has been lost,” that could have aided Intervenors’ rebuttals to the supplemental letters.  We address the former assertion below, but state that we find the latter argument conclusory and without merit.  Golden West does not give a single example of “time sensitive data,” nor does it explain how such data has been “lost” over the course of the last two months.  Golden West has been aware of the grant of Blue Sky’s application since the issuance of Decision No. C02-1003 on September 11, 2002, and presumably determined shortly thereafter to pursue its application for RRR.  Thus this argument is speculative and unsupported.

(24) Finally, Englewood Express states in its application for RRR that it received a copy of Golden West’s RRR application, and that it, like Golden West, never received copies of the supplemental letters from Blue Sky.  It therefore requests the same relief as Golden West.

(25) As a whole, Intervenors argue that the Commission’s waiver of certain Rules of Practice and Procedure, and acceptance of Blue Sky’s supplemental supporting materials, constitute reversible error for various reasons.

(26) In Blue Sky’s Comments, it states that the Commission was within its discretion in allowing variance from certain Rules because of the rapidly changing nature of the circumstances at the time of Blue Sky’s application.  See 4 CCR 723-1-3 (“The Commission may permit variance from these rules, if not contrary to law, for good cause shown if it finds that compliance is impossible, impracticable or unreasonable.”).  It states that the circumstances surrounding SuperShuttle’s driver contracting problems resulted in an immediate and urgent need for shuttle services in the Denver metropolitan area, as evidenced by its support letters.  Blue Sky further urges that Intervenors have now had ample opportunity to comment on the supplemental letters.  We agree with Blue Sky.

(27) In Decision No. C02-1003, we stated that we “accepted” the two supplements, including the “second supplement,” consisting of 171 letters, filed by Blue Sky.  In doing so, we implicitly waived Commission Rules of Practice and Procedure 7(b)(2) (re: service on other parties), 22(d)(5) (re: service on other parties), 22(e)(1) (re: amendment to pleadings), and 50(i)(10) (re: prohibition of late-filed support for temporary authority applications).  While the Commission is required by statute to give 5 days’ notice of an application for temporary authority, that notice was timely given; the provisions that we implicitly waived here regarding the supplemental materials are rule-based, and hence, generally waivable by the Commission.  We agree that in the circumstances, where the merits of the application are to be determined in a short time frame, procedural flexibility was merited.

(28) Furthermore, even finding that error was committed when we determined the merits of Blue Sky’s application without Intervenors having seen the supplemental materials, we find that any prejudice to Intervenors has been cured by allowing Intervenors to comment on the letters subsequent to Decision No. C02-1003.  See People v. Lee, 18 P.3d 192, 196-97 (Colo. 2001) (discussing the appropriateness of various sanctions for discovery violations, and a court’s goal to cure any prejudice resulting from such violations).  While this is suboptimal, to be sure, we agree with Blue Sky that the volatile circumstances were peculiar and extraordinary, and that they merited variance from standard Commission practice.  We again highlight the dire and constantly changing circumstances attendant to the situation, and our intention to act with flexibility with an eye toward the public interest.  We are charged with protecting the public, and will not now undo our decisions due to technical violations of our Rules that have since been cured.

(29) In regard to SuperShuttle’s assertion that we should have altered the procedural schedule in this docket, we reiterate that the procedures taken were not optimal, however, having a chance to review the merits of Blue Sky’s application, with the aid of Intervenors’ comments, we find these procedural irregularities and their attendant prejudice to Intervenors cured.

(30) In regard to Intervenors’ claims that other carriers may have intervened in this docket had the application originally included the 171 letters, we find such an argument to be speculative.  Notably, six parties intervened in this application, as originally submitted.  Even if other parties would have desired to intervene, the interests of those carriers are surely adequately protected by the six current Intervenors.

(31) Intervenors also urge that the Commission should note the current circumstances regarding Blue Sky, namely its lease of the temporary authority to Boulder Express, see Docket No. 02A-531CP-Lease-TA, and the situation with SuperShuttle, i.e., its procurement of additional vehicles and drivers since the strike began.  We are aware that the circumstances may have changed since we issued Decision No. C02-1003.  However, in contemplating an application for RRR, we necessarily look to the legal merits of the original decision.  See § 40-6-114(1), C.R.S. (“Such application shall . . . specify with particularity the grounds upon which the applicant considers the decision unlawful”) (emphasis added).  Additionally, we highlight the nature of a temporary authority.  We may only grant such authority if we find an immediate and urgent need, and the temporary authority generally only lasts for a period of 180 days.  § 40-6-120(1), C.R.S.  Therefore, whether or not circumstances change to a degree that such service is no longer immediately and urgently necessary, the authority ceases by its own terms within a fairly short amount of time.

(32) For these reasons, we deny Intervenors’ applications for RRR of Decision No. C02-1003 to the extent that they request reversal of the decision due to procedural irregularities.

d. Assertions of Substantive Irregularities

(33) SuperShuttle suggests in its application for RRR that, even if the late-filed support letters were properly accepted, they do not support a grant of authority to certain portions in the Denver metropolitan area; to wit, the U.S. 36 corridor that overlaps with Boulder Express’ authority, and for certain types of services, namely, charter service, and certain of the call-and-demand limousine service.

(34) SuperShuttle states that wholesale acceptance of the supplements, and the Commission’s attendant grant of all of Blue Sky’s requested services, caused the decision to be arbitrary and capricious.  SuperShuttle further asserts that the Commission failed to consider the information regarding deficiencies in Intervenors’ services, and states that there are no complaints in the record regarding any of the incumbent carriers.

(35) Metro notes that the supplemental letters are mostly pre-printed form letters, one variety of which states little to the effect that there exists an immediate and urgent need for the requested services.  It further asserts that none of the letters suggested a deficiency in taxicab service; that most of the letters only support a need for services in the downtown area, if at all; that there is no support for the broad charter, and most of the call-and-demand, authority granted to Blue Sky; and that the support for scheduled service in the downtown area falls short of the statutory requirements.  Metro finally notes that one letter refers to an incident in 2000.

(36) Golden West
 asserts that Blue Sky’s original support does not evince an immediate and urgent need for any points served by Golden West, namely, Jefferson, Clear Creek, and Park Counties, and faults the Commission for not contacting Golden West to see if it was having difficulty meeting increased demands for service.  Its Response reiterates SuperShuttle’s and Metro’s concerns regarding lack of support for charter services, and most call-and-demand services.

(37) Golden West does not speak to the substance of the supplemental letters, stating that “Golden West thought that [Blue Sky] would take the gift the Commission handed it in Decision No. C02-1141 and thereupon serve Golden West with the 170 letters in question.  Golden West has waited to virtually the end of the 10 day period set forth in Decision No. C02-1141 but nothing has come from [Blue Sky] in response to that order.”  Golden West hence states that because of Blue Sky’s “continuing violation of Rule 7(b)(2),” 4 CCR 723-1, Golden West is unable to comment on the supplemental letters.  While we agree that Rule 7(b)(2) requires a party to serve any document on other parties the same day it is filed with the Commission, Golden West became aware of the existence of the supplemental letters the day it received Decision No. C02-1003, and became aware of our request for Golden West’s comments regarding such letters as of the date of Decision No. C02-1141.  For Golden West to now claim Blue Sky’s failure to serve the letters as an excuse to not address them fails to persuade us.  Golden West apparently did not even so much as make a phone call to Blue Sky in order to request the letters regarding which Golden West knew we desired comment.  Hence, while we understand Golden West’s frustration regarding the unorthodox circumstances attending to this docket, we find its failure to receive the letters from Blue Sky in the “normal” manner a meritless point.

(38) In its Comments, Blue Sky states that the supplemental letters support the grant of the entirety of Blue Sky’s requested service area.  It urges that “[t]he [temporary authority] should not be carved up as some Intervenor’s [sic] requested.”  Blue Sky likewise makes several statements regarding SuperShuttle’s past, present, and future ability to operate.  Finally, Blue Sky notes the differences between its proposed services and those provided by a taxicab company such as Metro.

(39) We concur with Intervenors’ comments regarding the supplemental letters.  The Commission values comments from intervening parties as aids to our decision-making process.  Having received comments from the parties regarding Blue Sky’s supplemental letters, and having an opportunity to revisit those letters ourselves, we find good cause to amend that authority granted to Blue Sky via Decision No. C02-1003, to include only:

Transportation of passengers and their baggage:

I) in scheduled service between Denver International Airport, on the one hand, and all hotels and motels within the following described area: beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning;

II) in call-and-demand limousine service between Denver International Airport, on the one hand, and all points within the following described area:  beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning; and 

III) in call-and-demand limousine service between all points within the following described area:  beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning.

Restrictions: 

A) Item I is restricted to providing service to hotels and motels with at least 50 rooms of accommodations for the traveling public, and to and from the points named in the carrier's time schedule filed with the Commission;

B) Item III is restricted to providing service rendered in conjunction with the scheduled service named in Item I and to and from the points named in the carrier's time schedule filed with the Commission.

(40) This amended authority reduces that geographic area originally authorized to Blue Sky, and deletes all charter service, as well as all scheduled service to smaller hotels.  Based on the support presented by Blue Sky, we find that there is an immediate and urgent need for these services, and that there is no carrier service capable of meeting the need at this time.

(41) Regarding Metro’s assertions to the effect that Blue Sky has not shown a deficiency in taxicab service, we respond that, consistent with our discussions about Metro’s intervenor status, taxicab service is fundamentally different from those airport shuttle-type services at issue in this docket.  For example, with a taxicab, a customer has a right to exclusive use of the vehicle, see 4 CCR 723-31-2.12, and hence the price of the service is often more.  Because in this docket the Commission is concerned with airport shuttle carrier services, we find Blue Sky’s support sufficient to show an immediate and urgent need for those services.

C. Conclusion

Consistent with the discussion above, we grant in part and deny in part the parties’ RRR applications.

II. ORDER

A. The Commission Orders That:

8. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1003 filed by Golden West Commuter, LLC is granted in part and denied in part, consistent with the discussion above.

9. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1003 filed by Schafer-Schonewill and Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle, is granted in part and denied in part, consistent with the discussion above.

10. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1003 filed by SuperShuttle International Denver, Inc. is granted in part and denied in part, consistent with the discussion above.

11. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1003 filed by Metro Taxi, Inc. is granted in part and denied in part, consistent with the discussion above.

12. The Motion to Strike SuperShuttle International Denver, Inc.’s Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1003 filed by Owner/Driver United Corporation d/b/a Blue Sky Shuttle is denied.

13. The Motion for Extension of Time to File Comment filed by Owner/Driver United Corporation d/b/a Blue Sky Shuttle is granted.  Response time to the Motion is waived.

14. Owner/Driver United Corporation d/b/a Blue Sky Shuttle is authorized to provide the following service:

Transportation of passengers and their baggage:

I) in scheduled service between Denver International Airport, on the one hand, and all hotels and motels within the following described area: beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning;

II) in call-and-demand limousine service between Denver International Airport, on the one hand, and all points within the following described area:  beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning; and 

III) in call-and-demand limousine service between all points within the following described area:  beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning.

Restrictions: 

A) Item I is restricted to providing service to hotels and motels with at least 50 rooms of accommodations for the traveling public, and to and from the points named in the carrier's time schedule filed with the Commission;

B) Item III is restricted to providing service rendered in conjunction with the scheduled service named in Item I and to and from the points named in the carrier's time schedule filed with the Commission.

15. This Order is effective immediately upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 23, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



POLLY PAGE
________________________________

Commissioners

COMMISSIONER JIM DYER
RECUSED HIMSELF FROM THIS PROCEEDING.

 (S E A L)

[image: image1.png]
ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

G:\yELLOW\C02-1220_02A-412CP-TA.doc:srs






� Upon request of the Commission, all four of these parties also filed supplemental comments regarding their applications for RRR.  See infra. 


� Boulder Express and ABC Shuttle did not file applications for RRR in this docket.  However, for ease of reference, we refer to the current applicants for RRR as “Intervenors.”


� In Decision Nos. C02-0874, and C02-0875, the Commission also granted emergency temporary authority to two other carriers based on the same set of circumstances.


� § 40-6-120(4), C.R.S., states in pertinent part: “No temporary authority or approval may be issued by the commission unless . . . any such interested or affected carrier has been given five days' notice of the filing of the application and afforded an opportunity to protest the granting thereof.”


� Metro asserts in its Response that the supplemental letters fall short of the Commission’s criteria set forth in Rule 50(i)(6), 4 CCR 723-1, as well, namely, the requirements that letters be verified and include certain specific information.  To that assertion, we note that Rule 50(i)(6), by its terms, pertains only to “[v]erified letters signed by shippers,” and hence does not apply in the case of an application for a common carrier of passengers by motor vehicles.


� The Commission received most of the supplemental letters before August 28.


� Because the Responses filed by Golden West and Englewood Express are nearly identical, we address those Responses as one.  We do, however, note both parties’ positions.


� See footnote 6, supra, and discussion regarding Golden West, for more regarding Englewood Express’s position.


� Blue Sky’s supplemental letters, however, contain many complaints about the services of existing carriers.


� See footnote 6, supra.
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