Decision No. C02-1215

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02C-082T

IN THE MATTER OF the provision of regulated telecommunications services by mile high telecom partners, llp without the requisite certificate of public convenience and necessity issued by the commission and without an effective tariff on file with the commission.

ORDER GRANTING MOTION IN PART
AND DENYING IN PART

Mailed Date:  October 25, 2002

Adopted Date:  October 23, 2002

I.
BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a motion filed by Commission Staff (Staff) on October 17, 2002, for clarification of our Decision No. C02-1058 pursuant to § 40-6-112, C.R.S., and for shortened response time to the motion to two business days.

2. Staff requests clarification of the scope of the remand to the Administrative Law Judge (ALJ) and whether the remand includes an investigation into alleged violations of the Stipulation and Settlement Agreement, State statutes, or Commission rules and regulations.  If such a finding is within the scope of the remand and is in fact made at hearing, Staff requests further clarification as to whether appropriate sanctions against any individuals or entities is within the scope of our remand order.

3. Now, being duly advised in the premises, we clarify the scope of the remand, consistent with the discussion below.

B. Findings

4. In Decision No. C02-1058, issued September 27, 2002, we ordered that this docket be reopened and remanded the matter to an ALJ for hearing.  In ordering paragraph No. 1, we granted Staff’s motion to reopen the docket and remand to the ALJ for “a hearing into the validity of and/or compliance with the terms of the Stipulation and Settlement Agreement approved in this docket.”

5. According to Staff’s motion, at the pre-hearing conference, the ALJ raised certain questions pertaining to the scope of issues that we directed or authorized the ALJ to address on remand.  Staff indicates that the ALJ’s questions centered on Staff’s allegations regarding Mr. Michael Glaser and Mr. Tim Wetherald and whether these individuals should be sanctioned by the Commission and the source of such Commission authority.

6. As a result, Staff seeks clarification that the scope of our remand includes an investigation into whether the entities or individuals involved in this docket violated the Stipulation and Settlement Agreement, State statutes, or Commission rules and regulations.  If such a finding is made, Staff requests further clarification as to whether appropriate sanctions against these entities or individuals may be imposed.

7. Mr. Glaser and Mr. Wetherald filed responses in opposition to Staff’s motion.  Mr. Glaser indicates that it would be improper for the Commission to determine in the remand proceeding whether he violated the Commission’s standards of conduct.  According to Mr. Glaser, before we could even undertake this determination, we would have to issue an order to Mr. Glaser “setting forth the specific misconduct in which he is alleged to have engaged, in violation of the Commission’s rules, and afford [him] a full and complete or independent hearing on this matter.”

8. Mr. Wetherald argues that his qualifications to hold a certificate of public convenience and necessity issued by the Commission is not and should not be an issue in this matter.  Mr. Wetherald urges that to the extent any evidence here establishes that he acted outside the scope of his authority, and engaged in any misrepresentation, the Commission can decide whether to institute a separate proceeding against him to determine sanctions.

9. We clarify our previous order to indicate that the ALJ may consider upon remand, any matters necessary to the disposition of this docket, including any ancillary matters attendant to this case, should he deem it appropriate to do so.  In its motion, Staff indicates that the ALJ has requested briefs on the issue of the Commission’s authority to sanction Mr. Wetherald and Mr. Glaser and will rule on the issue shortly.  It would appear that the ALJ has the matter well in hand, and we decline to interfere with his analysis and ruling on the filed briefs.

10. Given the broad authority of the ALJ here, we merely emphasize that in addition to determining the validity of, and/or compliance with the terms of the Stipulation and Settlement Agreement, we leave it to his sound discretion whether to conduct a determination of the occurrence of any violations of the Stipulation and Settlement Agreement, State statutes, and our rules and regulations.  We further leave it to his discretion to determine what sanctions, if any, are appropriate and within the jurisdiction of this Commission to administer, if he so chooses to follow this course.

II.
ORDER

B. The Commission Orders That:

1. Commission Staff’s Motion for Clarification of Decision No. C02-1058 is granted, in part, and denied, in part, consistent with the discussion above.

2. Commission Staff’s Motion for Shortened Response Time is denied as moot.

3. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

October 23, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



POLLY PAGE
________________________________



JIM DYER
________________________________

Commissioners

( S E A L )

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

g:\yellow\C02-1215_02C-082T.DOC
1
5

