Decision No. C02-1210

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-529CP-TA

THE APPLICATION OF Michael Lee King, DOING BUSINESS AS Black Hawk Cab, FOR TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER DENYING
TEMPORARY AUTHORITY

Mailed Date:  October 25, 2002

Adopted Date:  October 23, 2002
I. BY THE COMMISSION:

A. Statement

1. On October 2, 2002, Michael Lee King, doing business as Black Hawk Cab (Black Hawk Cab), filed an application for temporary authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand limousine service, between all points within the Cities of Black Hawk and Central City, Colorado, and from said points, on the one hand, to all points in the Counties of Clear Creek, Gilpin, Adams, Arapahoe, Boulder, Denver, Jefferson, and Summit, State of Colorado, on the other hand.  This application is restricted against any transportation service that originates in the Counties of Adams, Arapahoe, Boulder, Denver, Jefferson, and Summit, State of Colorado.

2. The Commission gave notice of the application on October 7, 2002.

3. Casino Coach, Inc. filed an Entry of Appearance and Notice of Intervention opposing the grant of this application.  Black Hawk Central City Ace Express, Inc. filed likewise filed an Entry of Appearance and Notice of Intervention and/or, in the Alternative, Petition to Intervene, opposing the grant of this application.

4. Casino Coach, Inc., subject to certain restrictions, may provide the following service under Certificate of Public and Convenience and Necessity (CPCN) PUC No. 55667: I. Transportation of passengers and their baggage, in scheduled service between Black Hawk and Central City on the one hand, and on the other hand, points in the following area:  beginning at Colfax Avenue and Buckley Road, thence east along Colfax Avenue to Interstate Highway 70, thence east on Interstate Highway 70 to its intersection with Interstate Highway E-470, thence south and west along Interstate Highway E-470 to Buckley Road as extended, thence north on Buckley Road as extended to the point of beginning; II. Transportation of passengers and their baggage, in scheduled service, between all points in the area beginning at the intersection of Colorado Highway 66 and the Boulder County line; then east along Colorado Highway 66 to its intersection with U.S. Highway 85 in Weld County; then south along U.S. Highway 85 to its intersection with Colorado Highway 52; then east along Colorado Highway 52 to its intersection with Interstate 76; then southwest along Interstate 76 to a point 17.5 miles northeast of the intersection of Colfax Avenue and Broadway in Denver, Colorado; then northwest along an imaginary line to its intersection with Interstate 25 at a point 17.5 miles from the intersection of Colfax Avenue and Broadway in Denver, Colorado; then north along Interstate 25 to its Intersection with Colorado Highway 7; then west along Colorado Highway 7 to its intersection with the Boulder County line; then north along the Boulder County line to its intersection with Colorado High-way 66, the point of beginning, on the one hand, and all points in Black Hawk, Colorado, and Central City, Colorado, on the other hand; and III. Transportation of passengers and their baggage, in scheduled service between points in Boulder County, on the one hand, and Black Hawk and Central City, Colorado, on the other hand.

5. Black Hawk Central City Ace Express, Inc., subject to certain restrictions, may provide the following  service under Certificate of Public and Convenience an Necessity CPCN PUC No. 47967: I. Transportation of  passengers and their baggage in scheduled service (a) between points in Central City and Black Hawk, Colorado, as well as points within five miles of each of said cities, on the one hand, and on the other hand, points in Jefferson County within a 17-mile radius of the intersection of Colfax Avenue and Broadway in Denver, Colorado lying north of 44th Avenue and Colorado Highway 58 and East of Highway 93, via I-70, U.S. Highway 6 and Colorado Highways 119 and 279; and (b) between points in Central City and Black Hawk, Colorado, as well as points within five miles of each of said cities, on the one hand, and on the other hand, the following areas via I-70, U.S. Highway 6 and Colorado Highways 119 and 279: 1. beginning at the intersection of the Platte River and 16th Street; thence southeast on 16th Street to Broadway; thence south on Broadway to Colfax Avenue; thence west on Colfax Avenue to Speer Boulevard; thence northwest on Speer Boulevard to the Platte River; thence northeast along the Platte River to the point of beginning; 2. points in Denver and Adams Counties within 17 miles of the intersection of Colfax Avenue and Broadway which are north of Colfax Avenue and west of a line drawn one mile east of Chambers Road (as extended); and 3. Denver International Airport, upon commencement of commercial air operations.

6. Black Hawk Central City Ace Express, Inc., subject to certain restrictions, may provide the following service under Certificate of Public and Convenience an Necessity CPCN PUC No. 44908: I. Transportation of passengers and their baggage in charter service between all points in the area comprised of the  Counties of Denver, Jefferson, Douglas, Adams, and Boulder, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

7. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when "there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."

8. Black Hawk Cab must meet a two-fold test: first, that there is an immediate and urgent need for the transportation services, and second, that there is no existing carrier capable of meeting the need.  If Black Hawk Cab fails to meet either test, the application must be denied.

B. Findings of Fact

9. Casino Coach, Inc. does not have the authority under CPCN PUC No. 55667 to provide any service between points in Central City and Black Hawk.  Casino Coach, Inc. does have authority under CPCN PUC No. 55667 to provide only scheduled service between  Central City and Black Hawk, on the one hand, and points in certain of the counties named in this application, on the other hand.  Therefore, we find that the services provided by Casino Coach, Inc. are different enough from those proposed by Black Hawk Cab to preclude it status as an intervenor by right in this docket.  However, because Casino Coach, Inc. does serve substantially the same area as that proposed by Black Hawk Cab, we find it to have a “substantial interest in the subject matter” and we therefore allow it to intervene by permission.  See 4 Code of Colorado Regulations (CCR) 723-1-64(b).

10. Black Hawk Central City Ace Express, Inc. does not have the authority under CPCN PUC No. 47967 to provide any service between points in Central City and Black Hawk.  Black Hawk Central City Ace Express, Inc. does have authority under CPCN PUC No. 47967 to provide scheduled service between Central City and Black Hawk, on the one hand, and points in certain of the counties named in this application, on the other hand.  Black Hawk Central City Ace Express, Inc., also has authority under CPCN PUC No. 44908 to provide charter service between points in Central City and Black Hawk, on the one hand, and points in certain of the counties named in this application.  Therefore, we find that the services provided by Black Hawk Central City Ace Express, Inc. are different enough from those proposed by Black Hawk Cab to preclude it status as an intervenor by right in this docket.  However, because Black Hawk Central City Ace Express, Inc. does serve substantially the same area as that proposed by Black Hawk Cab, we find it have a “substantial interest in the subject matter” and allow it to intervene by permission.  See 4 CCR 723-1-64(b).

11. Five letters were filed in support of this application.  The letters were written by residents of Central City or Black Hawk.  The authors express a need for “taxi service” between points in the Central City/Black Hawk area.  However, the letters are all rather brief and do not name any specific circumstances that indicate that an immediate and urgent need exists for the call-and-demand limousine service that is requested by this application.

C. Conclusions

12. An immediate and urgent need for the requested transportation services has not been shown to exist, and it has not been shown that there is no carrier capable of providing the service requested by this application.

13. This application for temporary authority is not in the public interest.

14. The denial of this application creates no presumption about the final disposition of the permanent authority application.  The permanent authority application will be determined on the evidence presented using the statutory criteria.

II. ORDER

A. The Commission Orders That:

15. The application for temporary authority filed by Michael Lee King, doing business as Black Hawk Cab, is denied.

16. The Entry of Appearance and Notice of Intervention filed by Casino Coach, Inc. is construed as a Peition to Intervene, and  is granted.  Response time to the Petition is waived.

17. The Petition to Intervene filed by Black Hawk Central City Ace Express, Inc. is granted.  Response time to the Petition is waived.

18. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

19. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING 
October 23, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



POLLY PAGE
________________________________



JIM DYER
________________________________

Commissioners
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Bruce N. Smith
Director
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APPLICANT:

Michael Lee King
dba Black Hawk Cab
605 Lake Gulch Road
Central City, CO  80427
INTERVENOR:
Casino Coach, Inc.
P. O. Box 2308
Frisco, CO  80443
INTERVENOR'S ATTORNEY:
Charles J. Kimball
Kimball & Nespor, P.C.

5400 Ward Road

Building III, Ste. 150

Arvada, CO  80002

INTERVENOR:
Black Hawk Central City Ace Express, Inc.
14000 West 44th Avenue
Golden, CO  80403
INTERVENOR’S ATTORNEY:
Andrew R. Newall
Nichols & Associates
1919 14th Street, Suite 500
Boulder, CO  80302
ROUTE:

6, 60, and all PUC staff, including staff that may be listed as parties, received this decision electronically.
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