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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-315T

in the matter of the application of n.e. colorado cellular, inc., for designation as an eligible telecommunications carrier under 47 u.s.c. Section 214(e)(2).

DOCKET NO. 00A-491T

in the matter of the application of n.e. colorado cellular, inc., for designation as an eligible provider carrier under 4 ccr 723-41.

Decision Dismissing Petition To Redefine 
Local Exchange Carrier Service Areas

Mailed Date:  October 25, 2002

Adopted Date:  August 7, 2002

I.
BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of the Petition to Redefine Local Exchange Carrier Service Areas (Petition) filed by N.E. Colorado Cellular, Inc. (NECC), on July 18, 2002.  The Petition requests that we reopen these two dockets (Docket Nos. 00A-315T and 00A-491T) for the purpose of redefining the service areas of certain rural incumbent local exchange carriers (rural ILECs).  Commission Staff and the Colorado Telecommunications Association (CTA) filed responses opposing the Petition.  Now being duly advised, we dismiss the Petition.

B. Discussion

1. NECC is a cellular telecommunications provider serving primarily in rural areas of Colorado.  In Docket No. 00A-315T, NECC sought designation as an Eligible Telecommunications Carrier (ETC) under 47 U.S.C § 214(e)(2); that designation would enable NECC to receive federal universal service support for its provision of basic telephone service in high cost areas.  In Docket No. 00A-491T, NECC sought designation as an Eligible Provider (EP); that designation would enable NECC to receive state high cost support for its provision of basic service in those areas.  The Commission, by Decision No. R01-1298 (Mailed Date of December 21, 2001), granted NECC's requests for designation as an ETC and an EP in certain areas.  Specifically, the Commission designated NECC an ETC and an EP in nonrural areas, and in areas served by a rural ILEC where NECC served the entirety of the rural ILEC's service territory.  However, due to provisions in federal law and similar provisions in Commission rules, we, in effect, denied NECC's Applications for rural areas where NECC did not provide service in the entirety of the rural ILECs' service areas.

2. Federal law, 47 U.S.C. § 214(e)(1), in part provides that any telephone carrier seeking designation as an ETC must provide the services supported by the federal universal service support mechanism "throughout the service area for which the designation is sought."  Accord 47 CFR § 54.201(d).  “Service area” is defined in 47 U.S.C. §214(e)(5) as:

[A] geographic area established by a State commission for the purpose of determining universal service obligations and support mechanisms.  In the case of an area served by a rural telephone company, “service area” means such company's “study area” unless and until the (Federal Communications) Commission and the States, after taking into account recommendations of a Federal-State Joint Board instituted under section 410(c), establish a different definition of service area for such company.  (emphasis added)

3. NECC is restricted to serving areas within its Cellular Geographic Service Area as authorized by the Federal Communications Commission (FCC).  That cellular coverage does not correspond to rural ILEC service area boundaries (i.e., those rural companies' study areas).  Under the legal provisions discussed above, NECC cannot receive designation as an ETC or an EP in some rural exchanges because it is unable to serve throughout the entirety of those rural ILEC service areas.

4. The Petition requests that we redefine the service areas of certain rural ILECs to permit NECC to be designated an ETC and an EP in those newly designated areas.  Specifically, the Petition requests that we redefine rural service areas where NECC does not serve the entirety of those areas.  NECC requests that we classify each individual wire center of the affected rural ILECs (listed on Attachment A to the Petition) as a separate service area.

5. Staff and CTA oppose the Petition to reopen these dockets.  First, Staff and CTA argue that the Petition is moot because rules recently adopted by the Commission in Docket No. 01R-434T already specify the procedures and standards for redefining rural service areas.  Reopening these dockets for the purpose of redefining rural service areas would be inconsistent with those newly adopted rules.  Second, Staff and CTA argue that, in any event, the Commission has already issued final decisions in these dockets, and as such, these dockets are closed.  It would be procedurally improper to reopen closed proceedings when final decisions have already issued.  To the extent NECC's requests have not been resolved by the rules adopted in Docket No. 01R-434T, NECC must file new, formal applications to initiate the process of redefining rural service areas.

C. Decision

6. We generally agree with Staff's and CTA's arguments.  The new rules adopted in Docket No. 01R-434T, in large part, dispose of NECC's present request.  See Decision No. C02-319 (Mailed Date of March 18, 2002), and Decision No. C02-530 (Mailed Date of May 7, 2002).  In the 01R-434T Docket, we amended the Commission's Rules Concerning the High Cost Support Mechanism, 4 Code of Colorado Regulations (CCR) 723-41, and the Rules Concerning Eligible Telecommunications Carriers, 4 CCR 723-42.  Revisions to 4 CCR 723-42-10 (Rule 10) directed rural ILECs to disaggregate high cost support (both state and federal) pursuant to Paths 1, 2, or 3 as specified in rules adopted by the FCC.  Under Path 2, a rural ILEC would disaggregate support according to a plan approved by the Commission; under Path 3, a rural ILEC would elect to disaggregate support to the wire center level.
  Rule 4 CCR 723-42-11 (Rule 11) then provides that the Commission will use the disaggregation plan selected under Rule 10 (i.e., Paths 1, 2, or 3) as the method for disaggregating a rural ILEC's service area.

NECC's Petition proposes to redefine the service areas of six rural ILECs: CenturyTel of Eagle, Inc. (CenturyTel); Eastern Slope Rural Telephone Association, Inc.; Great Plains Communications, Inc.; Plains Coop Telephone Association, Inc.; Sunflower Telephone Company, Inc.; and Wiggins Telephone Association (Wiggins).  The Petition proposes to disaggregate the present service areas for those companies to 

the wire center level for each company.  As indicated on Attachment A to the Petition, the large majority of the proposed new service areas belong to CenturyTel.

7. We point out that CenturyTel elected to disaggregate high cost support under Path 3, that is, to the wire center level.  Rule 11 provides that CenturyTel's Path 3 election will be the method for disaggregating its present service area.  Therefore, Rule 11 operates to redefine CenturyTel's service area to the wire center level, the precise request being made in the NECC petition.  Under Rule 11 the only action required by the Commission to implement the redefinition of CenturyTel's service area is the filing of a petition with the FCC,
 and the Commission has filed a petition requesting FCC concurrence with the redefinition of CenturyTel's service area.  In summary, Rule 11 and CenturyTel's Path 3 election make the majority of NECC's petition moot.

8. Additionally, we note that Wiggins has filed an application to disaggregate high cost support (and, in effect, its service area) under Path 2.  See Docket No. 02A-276T.  Pursuant to Rule 11, the Commission's ruling in that pending docket will determine the method of redefining Wiggins’ service area.  NECC's instant petition is duplicative of the issues to be considered in Wiggins’ pending application.

9. As for the service areas of the other rural ILECs, we agree with Staff and CTA that reopening the instant dockets is not the procedurally correct way to consider disaggregation of those service areas.  NECC should file new applications putting these matters at issue for those companies.

10. For the foregoing reasons, we conclude that NECC's petition is, in large part, moot.  And, in any event, we agree that reopening the present dockets is not the appropriate procedure for considering the remainder of NECC's petition.  Therefore, NECC's instant petition is dismissed.

II.
ORDER

A.
The Commission Orders That:

11. The Petition to Redefine Local Exchange Carrier Service Areas by N.E. Colorado Cellular is dismissed.

12. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

August 7, 2002.
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� Under Path 1, the rural ILEC would elect not to disaggregate high cost support below its study area absent a Commission order directing disaggregation in some other manner.


� The above discussion points out that both the Commission and the FCC must agree on redefinition of a rural ILEC's service area.
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