Decision No. C02-1196
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-531CP-Lease-ETA

the application of Owner/Driver United Corporation, DOING BUSINESS AS Blue Sky Shuttle, FOR EMERGENCY TEMPORARY APPROVAL TO ALLOW Boulder Express, LLC, DOING BUSINESS AS Boulder Express Shuttle, TO ASSUME OPERATIONAL CONTROL OF TEMPORARY AUTHORITY.
COMMISSION ORDER denying
EMERGENCY TEMPORARY APPROVAL

Mailed Date:  October 22, 2002

Adopted Date:  October 16, 2002
I. BY THE COMMISSION:

Statement, Findings and Conclusions

1. On October 3, 2002, Owner/Driver United Corporation, doing business as Blue Sky Shuttle (Blue Sky), filed an application for emergency temporary approval to allow Boulder Express, LLC, doing business as Boulder Express Shuttle (Boulder Express), to assume operational control of the temporary authority granted to Blue Sky in Docket No. 02A-412CP-TA by Decision No. C02-1003 on September 11, 2002, pending Commission consideration of the related application to permanently lease the certificate.

2. SuperShuttle International Denver, Inc., Golden West Commuter, LLC, and Schafer-Schonewill Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle, filed interventions by right opposing the grant of this application.
3. Pursuant to § 40-6-120(2), C.R.S., the Commission may grant temporary approval of contract to operate a carrier’s property "if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public."  Section 40-6-120(4), C.R.S., further states: "If the commission is of the opinion that an emergency exists, it may issue temporary authority or approval at once by making specific reference in its order to the circumstances constituting the emergency, in which case no notice need be given, but any such emergency authority or approval shall expire no later than thirty days after it was issued."

4. Blue Sky Shuttle must show that failure to grant such temporary approval (1) may result in destruction of or injury to such carrier or carrier properties sought to be acquired; or (2) may interfere substantially with their future usefulness in the performance of adequate and continuous service to the public; and (3) that an emergency exists.

5. Boulder Express has authority under Certificate of Public Convenience and Necessity (CPCN) Puc No. 54008 to provide scheduled and call-and-demand limousine service between most points in the northern Denver metropolitan area, on the one hand, and Denver International Airport (DIA), on the other hand.  Boulder Express has authority under CPCN PUC No. 53166 to provide call-and-demand limousine service between points in the eastern portion of Boulder County, on the one hand, and DIA, on the other hand.

6. Intervenor SuperShuttle International Denver, Inc. is authorized by CPCN PUC No. 55686 to provide scheduled, call-and-demand limousine, and charter service between DIA, on the one hand, and most points in the Denver metropolitan area, on the other hand.  
7. Intervenor Golden West Commuter, LLC is authorized by CPCN PUC No. 14314 to operate in charter, call-and-demand limousine, and scheduled service in some of the same areas as sought in this application, most pertinently, all of Jefferson County, Colorado.

8. Intervenor Schafer-Schonewill Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle, is authorized to provide scheduled and call-and-demand limousine service between DIA and points in the Denver metropolitan area under three certificates.  Schafer-Schonewill Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle, under CPCN PUC No. 50790, may provide scheduled service between DIA and points in the southwestern Denver metropolitan area, including the cities of Littleton and Highlands Ranch.  Schafer-Schonewill Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle, under CPCN PUC No. 52940, may provide scheduled and call-and-demand limousine service between DIA and points in the Denver Technology Center area.  Schafer-Schonewill Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle, under CPCN PUC No. 55363, may provide call-and-demand limousine service between DIA and points in Douglas County.
9. The support filed for this application consists, in part, of two statements submitted by Blue Sky.  In these documents, Blue Sky names several factors that it believes indicate a need for an emergency lease of its temporary authority to Boulder Express.  Blue Sky states:  “On August 15, 2002, [Blue Sky] obtained commercial automobile liability insurance on 48 vehicles in its fleet at a cost of $440,448 ($9,176 per van).  A down payment of $136,867.20 ($2,851.40 per van) or 31% was required to secure the coverage.  Each owner/driver was required to cover this expense out of pocket, creating severe financial hardships to their respective families and affairs.  This policy was deemed to be the only insurance available due to a very restrictive market, and inordinately high due to the start-up nature of the company.  In addition, the agency had an extremely difficult time obtaining financing for the balance of the policy.  When financing was procured, a very limited time frame remained to meet the initial payment of $36,431.04, due September 16, 2002.  At this time, the owner/drivers could not meet the additional requirements of funding this payment.”
10. Blue Sky submitted a Notice of Cancellation of its liability insurance with this application.  The notice indicates that Blue Sky’s insurance with National Fire and Marine Insurance Company will be cancelled at 12:01 a.m. on October 23, 2002.  

11. Blue Sky also states “Co-applicants deem it convenient and necessary to form this union for the express purpose of sharing counter space as a concessionaire within [DIA] to operate a commercial business providing ground transportation services for hire to the traveling public. . . .  [Boulder Express] has bid and been awarded such concessionaire status, and pursuant to an agreement with Blue Sky Shuttle entered into September 6, 2002,[
] seeks PUC approval to operate the Blue Sky Shuttle temporary authority, and subsequently allow Blue Sky Shuttle access to its DIA booth.”
12. In conclusion Blue Sky states “Decision No. C02-1003 by the [Commission], granting [Blue Sky] Temporary Authority effective September 11, 2002, is now in jeopardy.  An emergency, due to the limited time frame remaining before the October 23rd date of cancellation of liability insurance coverage, now exists.  This emergency would constitute the destruction of this carrier, and does interfere with their future usefulness in the performance of adequate and continuous service to the public.”
13. The information filed by Blue Sky does indicate that by not having access to a booth at DIA, it is at a competitive disadvantage to carriers that have a booth.  The carriers with a booth at DIA do appear to have the best initial opportunity to offer their transportation services to the traveling public.  Further, Blue Sky’s insurance expires as of October 23, 2002.  However, prior to that date, on October 16, 2002, Blue Sky’s concomitantly filed temporary authority application will be addressed at a Commissioner’s Weekly Meeting.
  Hence we find that because approval of Blue Sky’s temporary authority application would suffice to prevent “destruction of or injury to” Blue Sky’s temporary authority, an emergency does not exist at this time.

14. The Commission finds that Blue Sky has not shown that a failure to grant temporary approval of an assumption of operational control of its temporary authority would result in an emergency situation at this time.

15. This application for emergency temporary approval is not in the public interest.

II. ORDER

A. The Commission Orders That:

16. The application for emergency temporary approval of an assumption of operational control filed by Owner/Driver United Corporation, doing business as Blue Sky Shuttle, is denied.

17. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

18. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING 
October 9, 2002
THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



POLLY PAGE
________________________________



JIM DYER
________________________________

Commissioners

COMMISSIONER JIM DYER RECUSED HIMSELF FROM PARTICIPATING IN THIS MATTER.

(S E A L)
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Bruce N. Smith
Director
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LESSOR:

Owner/Driver United Corp.
dba Blue Sky Shuttle
2020 S. Oneida Street, Suite 17
Denver, CO  80224
LESSEE:

Boulder Express, LLC
dba Boulder Express Shuttle
1412 West 104th Avenue,Suite 114
Northglenn, CO  80234
LESSOR'S ATTORNEY:
Charles J. Kimball
Kimball & Nespor, P.C.
5400 Ward Road, Bldg. III, Suite No. 150
Arvada, CO  80002
INTERVENOR:
SuperShuttle International Denver, Inc.
4929 Ironton Street
Denver, CO  80239
INTERVENOR'S ATTORNEY:
Richard L Fanyo
Dufford & Brown, PC
1700 Broadway, Suite No. 1700
Denver, CO  80290
INTERVENOR:
Golden West Commuter, LLC
P. O. Box 386
Golden, CO  80402-0386
INTERVENOR:
Schafer-Schonewill & Associates, Inc.
dba Englewood Express &/or Wolf Express Shuttle
422 Broadway, Unit A
Denver, CO  80203
INTERVENORS’ ATTORNEY:
Richard J. Bara
1155 Sherman Street, Suite No. 315
Denver, CO  80203
ROUTE:

6, 60, and all PUC staff, including staff that may be listed as parties, received this decision electronically.
























� The Commission denied similar applications for emergency temporary approval and temporary approval of the same lease in Decision Nos. C02-1076 and C02-1150, in Docket Nos. 02A-496CP-Lease ETA, and 02A-496CP-Lease-TA, respectively.


� The Commission believes that this “September 6, 2002” agreement to which Blue Sky refers is actually the September 10, 2002 agreement included as an attachment to the current application.


� This matter was addressed at the Commissioner’s Weekly Meeting on October 9, 2002, by a quorum of two Commissioners, Commissioners Page and Dyer.  Due to the subsequent recusal of Commissioner Dyer, on October 16, 2002, the matter of this application was addressed anew on October 16, 2002 before Chairman Gifford and Commissioner Page.


� Because Blue Sky has not met its burden for a grant of this application, we do not deem it necessary to detail the arguments presented by Intervenors at this time.
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