Decision No. C02-1195

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-531CP-Lease-TA

THE APPLICATION OF Owner/Driver United Corporation, DOING BUSINESS AS Blue Sky Shuttle, FOR TEMPORARY APPROVAL TO ALLOW Boulder Express, LLC, DOING BUSINESS AS Boulder Express Shuttle, TO ASSUME OPERATIONAL CONTROL OF temporary authority.
COMMISSION ORDER GRANTING
TEMPORARY APPROVAL

Mailed Date:  October 22, 2002

Adopted Date:  October 16, 2002
I. BY THE COMMISSION:

A. Statement

1. On October 3, 2002, Owner/Driver United Corporation, doing business as Blue Sky Shuttle (Blue Sky), filed an application for temporary approval to allow Boulder Express, LLC, doing business as Boulder Express Shuttle (Boulder Express) to assume operational control of the temporary authority granted to Blue Sky in Docket No. 02A-412CP-TA by Decision No. C02-1003 on September 11, 2002, pending Commission consideration of the related application to permanently lease the certificate.

The Commission gave notice of the application on October 7, 2002.

2. Golden West Commuter, LLC (Golden West), Schafer-Schonewill & Associates, Inc., doing business as Englewood Express &/or Wolf Express Shuttle (Englewood Express), and SuperShuttle International Denver, Inc. (SuperShuttle), filed interventions opposing the grant of this application.

3. Pursuant to § 40-6-120(2), C.R.S., the Commission may grant temporary approval of a contract to operate a carrier or carrier properties "if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public."

4. Boulder Express has authority under Certificate of Public Convenience and Necessity (CPCN) PUC No. 54008 to provide scheduled and call-and-demand limousine service between most points in the northern Denver metropolitan area, on the one hand, and Denver International Airport (DIA), on the other hand.  Boulder Express has authority under CPCN PUC No. 53166 to provide call-and-demand limousine service between points in the eastern portion of Boulder County, on the one hand, and DIA, on the other hand.

5. Intervenor SuperShuttle is authorized by CPCN PUC No. 55686 to provide scheduled, call-and-demand limousine, and charter service between DIA, on the one hand, and most points in the Denver metropolitan area, on the other hand.

6. Intervenor Golden West is authorized by CPCN PUC No. 14314 to operate in charter, call-and-demand limousine, and scheduled service in some of the same areas as sought in this application, most pertinently, all of Jefferson County, Colorado.

7. Intervenor Englewood Express is authorized to provide scheduled and call-and-demand limousine service between DIA and points in the Denver metropolitan area under three certificates.  Englewood Express, under CPCN PUC No. 50790, may provide scheduled service between DIA and points in the southwestern Denver metropolitan area, including the cities of Littleton and Highlands Ranch.  Englewood Express, under CPCN PUC No. 52940, may provide scheduled and call-and-demand limousine service between DIA and points in the Denver Technology Center area.  Englewood Express, under CPCN PUC No. 55363, may provide call-and-demand limousine service between DIA and points in Douglas County.
B. Findings of Fact

8. The support filed for this application consists, in part, of two statements submitted by Blue Sky.  In these documents, Blue Sky identifies several factors that it believes indicate a need for a lease of its temporary authority to Boulder Express.  Blue Sky states:  “On August 15, 2002, [Blue Sky] obtained commercial automobile liability insurance on 48 vehicles in its fleet at a cost of $440,448 ($9,176 per van).  A down payment of $136,867.20 ($2,851.40 per van) or 31% was required to secure the coverage.  Each owner/driver was required to cover this expense out of pocket, creating severe financial hardships to their respective families and affairs.  This policy was deemed to be the only insurance available due to a very restrictive market, and inordinately high due to the start-up nature of the company.  In addition, the agency had an extremely difficult time obtaining financing for the balance of the policy.  When financing was procured, a very limited time frame remained to meet the initial payment of $36,431.04, due September 16, 2002.  At this time, the owner/drivers could not meet the additional requirements of funding this payment.”
9. Blue Sky submitted a Notice of Cancellation of its liability insurance with this application.  The notice indicates that Blue Sky’s insurance with National Fire and Marine Insurance Company will be cancelled at 12:01 a.m. on October 23, 2002.
10. Blue Sky also states “Co-applicants deem it convenient and necessary to form this union for the express purpose of sharing counter space as a concessionaire within [DIA] to operate a commercial business providing ground transportation services for hire to the traveling public. . . .  [Boulder Express] has bid and been awarded such concessionaire status and pursuant to an agreement with Blue Sky Shuttle entered into September 6, 2002, seeks PUC approval to operate the Blue Sky Shuttle temporary authority, and subsequently allow Blue Sky Shuttle access to its DIA booth.”
11. In conclusion Blue Sky states “Decision No. C02-1003 by the [Commission], granting [Blue Sky] Temporary Authority effective September 11, 2002, is now in jeopardy.  An emergency, due to the limited time frame remaining before the October 23rd date of cancellation of liability insurance coverage, now exists.  This emergency would constitute the destruction of this carrier, and does interfere with their future usefulness in the performance of adequate and continuous service to the public.”  We find this to be the case, however, several issues raised by Intervenors merit discussion.

C. Analysis

12. As noted, supra, § 40-6-120(2), C.R.S., states, in pertinent part:

Pending the determination of an application filed with the commission for approval of acquisition of stock of a carrier, or of a consolidation or merger of two or more carriers, or of a purchase, lease, or contract to operate the properties of one or more carriers, the commission may, in its discretion and without hearings or other proceedings, grant temporary approval for a period not exceeding one hundred eighty days for the operation of the carrier or carrier properties sought to be acquired by the person proposing in such pending application to acquire such properties or stock, if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public. 

13. In Decision No. C02-1150, in Docket No. 02A-496CP-Lease-TA, we denied Blue Sky’s previous application for temporary approval of its lease agreement with Boulder Express, stating that “because this necessary condition of a permanent application has not been met, the Commission may not look to the adequacy of Blue Sky Shuttle’s application or the necessity for temporary approval of the assumption of operational control.”  Hence, having not met that threshold requirement, we determined that Blue Sky’s application could proceed no further.  That requirement has since been met.

14. Intervenors
 now generally argue several other reasons they claim that Blue Sky’s application is not within our jurisdiction and/or may not be granted on the merits.

15. Intervenors’ make the following arguments: (1) that the Commission has no statutory authority to approve a transfer of a temporary authority; (2) that Blue Sky has not met the statutory criteria for temporary approval of a transfer; (3) that the application is contrary to the public interest; (4) that Intervenors already adequately serve the areas at issue; and (5) that the temporary authority in question is the subject of various petitions for rehearing, reargument or reconsideration, and hence not properly the subject of a lease.  We address each argument in turn.

1. Jurisdiction to Approve a Transfer of Control of a Temporary Authority

a. We first address this threshold issue of whether or not the Commission may even consider approving a transfer such as that proposed by Blue Sky and Boulder Express.

b. Section 40-10-106, C.R.S., allows for the Commission to approve a transfer of a CPCN of a transportation utility, stating:

Any certificate of public convenience and necessity or registration of interstate operating rights as described in section 40-10-120 or rights obtained under any such certificate or registration held, owned, or obtained by any motor vehicle carrier may be sold, assigned, leased, encumbered, or transferred as other property only upon authorization by the commission. . . .
c. Intervenors state that, given this provision, the absence of a similar provision allowing the Commission to approve of the transfer of a temporary authority evidences the legislature’s intent to disallow such.

d. While it is true that § 40-10-106, C.R.S., does not address the transfer of a temporary authority, that fact alone does not indicate that the Commission has no authority to approve such.  Section 40-5-105, C.R.S., states:

The assets of any public utility, including any certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as any other property other than in the normal course of business but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe.

(Emphasis added.)

e. Section 40-5-105, C.R.S., is applicable to all utilities under the jurisdiction of the Commission.  As is evident from the text of that statute, it allows the Commission to approve or disapprove of the transfer of “assets” of a utility, including CPCNs.  Hence, any asset, not just a CPCN, may be transferred by a utility with Commission approval.

f. The Colorado Revised Statutes are unclear as to the exact nature of temporary authority.  While § 40-6-120, C.R.S., allows the Commission to grant temporary authority in cases of “immediate and urgent need,” nowhere else in the statutes is a temporary authority addressed.  Similarly, Colorado case law fails to instruct us.  However, we find such temporary authority to constitute an “asset” or “property” for several reasons.

g. “Assets” are defined as “property of all kinds, real and personal, tangible and intangible, including, inter alia, for certain purposes, patents and causes of action which belong to any person.”  Black’s Law Dictionary 117 (6th ed. 1990).  Black’s Law Dictionary defines “property” as “[t]hat which is peculiar or proper to any person; that which belongs exclusively to one. . . .  The term is said to extend to every species of valuable right and interest.”  Black’s Law Dictionary 1216 (6th ed. 1990).  This dictionary definition for “property” is broad, and even includes more than a dozen sub-categories such as “special property” (“Property of a qualified, temporary, or limited nature; as distinguished from absolute, general, or unconditional property.”).  Black’s Law Dictionary 1218 (6th ed. 1990).  See also, e.g., Showpiece Homes Corp. v. Assurance Co. of America, 38 P.3d 47, 57 (Colo. 2001) (stating that “an insured's rights under an automobile insurance policy constituted ‘property’ for purposes of in rem jurisdiction and probate jurisdiction, respectively,” and that “[n]either the intangible character nor the contingent nature of the right under the policy should logically prevent it from being the subject of ownership.”) (alteration in original) (citations omitted).

h. Further, the United States Supreme Court has recognized that the “right to exclude others is one of the most essential sticks in the bundle of rights that are commonly characterized as property.”  U.S. v. Craft, 122 S. Ct. 1414, 1423 (2002) (internal quotations omitted).  The very nature of any Commission-granted authority is that its use is limited to that utility to whom it was granted and none other--a further indication that temporary authority is a type of property.

i. While § 40-5-105, C.R.S., contemplates approval of a transfer of “assets,” § 40-6-120(2), C.R.S., speaks to a temporary approval of a transfer of “property.”  However, the terms “property” and “assets” are used seemingly interchangeably in the Public Utilities Law.  See, e.g., § 40-5-105, C.R.S. (“[A]ssets of any public utility . . . may be sold, assigned, or leased as any other property.”) (emphasis added).  Because this is the case, and because property is generally defined very broadly, we find that a temporary authority is both an “asset” and “property” for purposes of §§ 40-5-105, and 40-6-120(2), C.R.S.  Hence, such a temporary authority may be sold, assigned, or leased by a transportation carrier such as Blue Sky.  § 40-5-105, C.R.S.  This may also be done on a temporary basis.  § 40-6-120(2), C.R.S.

j. Section 40-10-112, C.R.S., states the procedures whereby the Commission may revoke a transportation utility’s CPCN.  These procedures, requiring notice and a hearing, clearly evidence a utility’s property rights in such CPCN.  Conversely, § 40-6-120(1), C.R.S., states that the Commission may revoke the temporary authority of a carrier for good cause.  While this “good cause” standard is a lesser standard than that mandated for holders of CPCNs, it still requires that the Commission not arbitrarily revoke a temporary authority.  This again evidences the fact that a temporary authority, while by its nature fleeting, is a valuable right to its holder.  Further, the fact that the temporary authority is even the subject of a lease between two carriers demonstrates its considerable value as property.  It is this temporary authority that allows Blue Sky to operate with the blessing of this Commission.  The authority, temporary as it may be, has value, and may not be revoked for less than good cause; we therefore find it to be properly an “asset” and “property” within the meaning of §§ 40-5-105 and 40-6-120(2), C.R.S.

k. SuperShuttle likewise directs us to the text of Rule 3 of the Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 CCR 723-31 (Common Carrier Rules).  As SuperShuttle notes, this Rule, regarding “Transfer, Consolidation, Merger, or Acquisition of Control” deals expressly with those transfers of “certificates,” or CPCNs.  Hence, SuperShuttle argues that Commission Rules prohibit the transfer of a temporary authority.  We disagree.

l. Rule 50(b)(4) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1 states that Rule 50 governs applications for the “sale, lease, assignment, or other transfer of any outstanding operating authority” of a transportation utility.  Such language is broad enough to encompass a temporary authority.  Hence, merely because the Common Carrier Rules do not speak to transfer of a temporary authority does not mean that it somehow prohibits them.  We find that merely because the Common Carrier Rules only address the transfer of a CPCN, the Rules as a whole do not prohibit the transfer of a temporary authority.

m. Having determined that this Commission may properly grant approval for the temporary transfer of a temporary authority,
 we proceed to the merits of Blue Sky’s application.

2. Statutory Criteria

n. As stated, supra, pursuant to § 40-6-120(2), C.R.S., the Commission may grant temporary approval of a transfer of a carrier or carrier’s property “if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public.”  Hence, an applicant must prove either the first or the second prong of this quoted language.

In its application, Blue Sky explains its problems operating without a booth at the airport.  It states that “Decision No. C02-1003 by the [Commission], granting [Blue Sky] Temporary Authority effective September 11, 2002, is now in jeopardy.  An emergency, due to the limited time frame remaining before the October 23rd date of cancellation of liability insurance coverage, now exists.  This emergency would constitute the destruction of this carrier, and does interfere with their 


future usefulness in the performance of adequate and continuous service to the public.”

o. As a solution to this impending problem that arose because of Blue Sky’s lack of access to airport passengers, Blue Sky and Boulder Express entered into a lease agreement dated September 10, 2002.

p. Intervenors state that Blue Sky has not, and indeed cannot, meet the statutory requirements of showing either that failure to grant such temporary approval (1) may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or (2) may interfere substantially with their future usefulness in the performance of adequate and continuous service to the public.  This is the case, they state, for several reasons.

q. First, SuperShuttle states that the purposes of a temporary approval, i.e., to avoid injury or destruction to the carrier or carrier’s property, or to prevent interference with the future usefulness of those properties in serving the 

public, are not served by the approval of the lease of a temporary authority because the authority already necessarily terminates in a relatively short period of time.  We recognize that a temporary authority terminates at the end of the original granted period, or upon resolution of a related permanent application.  However, this is not to say that approval of the present lease would not prevent destruction of or injury to the authority, or prevent interference with (short-term) future usefulness to the public.  In Decision No. C02-1003, the Commission specifically found that an immediate and urgent need existed for Blue Sky’s services, and allowing the authority to perform those services to essentially be destroyed due to previously unforeseen circumstances would surely cause harm to both the authority and to the traveling public.

r. SuperShuttle further urges that any harm to Blue Sky’s temporary authority is caused solely by Blue Sky’s business decision to enter into a lease agreement with Boulder Express, and to allow its insurance to lapse, not by outside forces.  This, SuperShuttle asserts, is not a proper basis for granting temporary approval of the lease.  Golden West and Englewood Express likewise state that because Blue Sky “chose not to pay its insurance premium” it cannot meet the criteria set out in § 40-6-120(2), C.R.S.  Golden West and Englewood Express additionally state that this circumstance of not paying the insurance premium calls into question Blue Sky’s fitness to operate.

s. In an October 1, 2002, statement attached to its application, Blue Sky states that “[t]his policy was deemed to be the only insurance available due to a very restrictive market, and inordinately high due to the start-up nature of the company,” and that “the owner/drivers could not meet the additional requirements of funding [the insurance] payment,” hence the coverage was cancelled.

t. Blue Sky was faced with both an unusually high insurance premium as well as unforeseen problems operating at the airport and resistance from certain hotels.  It is for all these reasons that Blue Sky determined it could not stay in operation without procuring access to a booth at the airport, and hence the lease with Boulder Express.  For these reasons, we find Intervenors’ arguments on this point unfounded.

3. Contrary to the Public Interest

u. SuperShuttle asserts that temporary approval of the Blue Sky/Boulder Express lease would result in a reduction of service to the public, contrary to the public interest.  This, SuperShuttle states, is because, if overlapping operations are 

suspended or cancelled pursuant to 4 CCR 723-31-3.5.4,
 there will be a reduction in service because only one carrier, not two, would cover the subject territory.

v. To SuperShuttle’s concerns, we first note that Rule 3.5.4 specifically authorizes the Commission to allow an overlap if we find such to be in the public interest or immaterial.  However, in this instance, we grant the parties’ request for temporary suspension of that portion of Boulder Express’s permanent authority that overlaps with Blue Sky’s temporary authority, finding that elimination of the overlap would not cause a reduction in services.  To the contrary, we find that, by virtue of the fact that Boulder Express will be operating with additional vehicles due to the lease agreement, the service to those overlapping territories will not be impaired.

w. SuperShuttle next contends that approval of the lease is not in the public interest because “the application strongly suggests that Blue Sky does not intend to relinquish operational control.”  SuperShuttle states that the application must evince that Boulder Express will actually assume operational control because such is a “prerequisite for approving any 

transfer.”  SuperShuttle states that several of Blue Sky’s statements in its application call into question whether or not the application is legitimate.  We find that the statements highlighted by SuperShuttle are consistent with the attached lease agreement.

x. It is abundantly clear throughout the current application that Blue Sky intends to retain some managerial presence in the operations of Boulder Express; given the terms of the September 10, 2002 Agreement that is what has been envisioned by the parties.  We find SuperShuttle’s fears of a “secret” September 6, 2002 agreement to be unfounded both because mention 
of such implies no such “secret,” and because we expressly and exclusively grant approval for the assumption of operational control as envisioned by the agreement attached to the application, the September 10 Agreement.

y. As a corollary to the above argument, SuperShuttle states that the application fails to evidence that Boulder Express is to assume its obligations under the lease.  It states that Boulder Express’s balance sheet is not a “current” one, as required by 4 CCR 723-1-50(g)(10)(G), and that, in doing the math regarding Blue Sky’s and Boulder Express’s financial claims, it appears that Boulder Express will not be able to operate with any more success than Blue Sky can now.

z. Golden West and Englewood Express similarly urge that the existing services of Boulder Express would be jeopardized by a grant of temporary approval, stating that Boulder Express will not be able to sustain the cost of adding extra vehicles to its insurance policy, and that the grant of this application may cause Boulder Express to go out of business in contravention of the public interest.

aa. We note the age of Boulder Express’s financial statement (January 2001 - December 2001), however, we 
also note that Boulder Express concomitantly states that it is in a better financial condition than it was at the time the balance sheet was created.  Unfortunately, Commission Rules do not state with any specificity what “current” means.  However, we find that because the attached balance sheet coincides with the most recent time-period for which Boulder Express was required to file an annual report with the Commission, such balance sheet, with its attachment, is sufficient to show Boulder Express’s finances at this time.  While it is inevitably arguable whether or not a carrier’s operational attempts will be successful, we find that Blue Sky and Boulder Express have presented sufficient information to allow us to grant the temporary approval application.

ab. Golden West and Englewood Express similarly state that the application evidences the fact that Blue Sky is unfit to operate its temporary authority.  These Intervenors urge us to find that because many of Blue Sky’s owner/drivers are former SuperShuttle owner/drivers, the happenstance of their departure from SuperShuttle may evidence their questionable fitness to operate.  Contrary to what Golden West and Englewood Express imply, these owner/drivers were not “terminated” by SuperShuttle, they refused to enter into a new contract with that company.  See David Kesmodel, SuperShuttle Drivers Strike, Rocky Mountain News, August 7, 2002 (as included in a related application in Docket No. 02A-405CP-TA).

ac. These two Intervenors’ further assertion that “[a]pplicant has failed to meet its threshold burden of establishing its fitness” is likewise unfounded.  In granting its original application for temporary authority, the Commission necessarily determined that Blue Sky was fit to operate.  Unbeknownst to both Blue Sky and to this Commission, the state of affairs at DIA would lead to a situation whereby Blue Sky is nearly unable to continue operating.  So, while Blue Sky’s fitness was already established at an earlier stage in these related proceedings, Blue Sky’s fitness is not now an issue that requires our determination--the state of the operating authority is.

ad. Finally, SuperShuttle argues that because a combined Blue Sky/Boulder Express will purportedly only have a total of approximately 38 vehicles,
 Boulder Express will not be capable of performing its obligations under Blue Sky’s temporary authority.  This, SuperShuttle claims, is because, in granting the subject temporary authority to Blue Sky via Decision No. C02-1003, the Commission found that SuperShuttle’s use of only 45 vehicles amounted to a situation where there was an “immediate and urgent need” for additional vehicles.

ae. SuperShuttle misreads that decision.  In granting to Blue Sky temporary authority, we determined that, while SuperShuttle stated in its intervention that its operations were back to normal, Blue Sky’s support overcame that contention.  Regardless of the number of vehicles operated by SuperShuttle at the time, we determined that there was an immediate and urgent need for more vehicles.  The issue of SuperShuttle having 45 vehicles is irrelevant because it is the overall number of vehicles operating in the Denver metropolitan area that concerns the Commission.  By granting Blue Sky’s temporary authority, we effectively added more vehicles to the streets; given SuperShuttle’s continued operations, any vehicles utilized by Blue Sky or Blue Sky/Boulder Express serves to ease that “immediate and urgent need.”  We reiterate that it is the total number of vehicles, and, more precisely, the total ability to serve the public that concerns the Commission.  The Commission finds that the overall number of vehicles currently in the market is within a range of reasonableness, and we reject SuperShuttle’s assertion to the contrary.

4. Intervenors’ Readiness to Serve; Harm to Intervenors

af. Golden West and Englewood Express state that they already adequately serve their territories that overlap with those served by Blue Sky, that they have excess capacity to serve additional customers, and that a grant of this application would cause harm to their operations.  While such issues are always relevant to our determinations, in this instance, we have already addressed such issues, upon granting to Blue Sky its temporary authority.  They are not independently germane to our determination on the merits of the application for temporary approval of the lease.

5. The Temporary Authority is the Subject of Various Challenges.

ag. Golden West and Englewood Express state that the underpinnings of this application are “ephemeral” because they are based on a temporary authority that can be “vacated by the PUC as quickly as it was granted,” and because it is the subject of several applications for rehearing, reargument, or reconsideration.

ah. While it is true that the authority in question is currently undergoing challenges, such is irrelevant to our determination of this matter.  Section 40-6-114(2), C.R.S. states that “[a]n application for rehearing, reargument, or reconsideration of a decision of the commission made in accordance with the provisions of this section and the rules and regulations of the commission shall not stay or postpone such decision unless the commission, upon motion by the party seeking such stay or postponement or the commission upon its own motion, so orders.”  Hence, having not stayed Decision No. C02-1003, such decision is in full force and effect.  Should our decision regarding the various applications for rehearing, reargument, or reconsideration require changes to, or a reversal of, that decision, the scope of the lease we temporarily approve today will necessarily be altered.  The temporary authority leased via the terms of this decision amounts to only as little or as much as Blue Sky ultimately holds upon final determination in Docket No. 02A-412CP-TA.

D. Conclusions

16. The Commission has jurisdiction to grant temporary approval of a transfer of operational authority of a temporary authority.

17. A failure to grant temporary approval of an assumption of operational control of the temporary authority granted to Blue Sky in Docket No. 02A-412CP-TA by Decision No. C02-1003 on September 11, 2002 could result in destruction of or injury to the temporary authority, or to interfere substantially with its future usefulness in the performance of adequate and continuous service to the public.

18. Boulder Express has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

19. This application for temporary approval is in the public interest.

20. Blue Sky and Boulder Express are advised that the grant of temporary approval of an assumption of operational control creates no presumption that permanent approval of the lease will be granted.

II. ORDER

A. The Commission Orders That:

21. The application for temporary approval of an assumption of operational control of the temporary authority granted to Owner/Driver United Corporation, doing business as Blue Sky Shuttle, in Docket No. 02A-412CP-TA by Decision No. C02-1003 on September 11, 2002, filed by Owner/Driver United Corporation, doing business as Blue Sky Shuttle, is granted.

22. Boulder Express, LLC, doing business as Boulder Express Shuttle, is granted temporary approval to assume operational control of the temporary authority granted to Owner/Driver United Corporation, doing business as Blue Sky Shuttle, in Docket No. 02A-412CP-TA by Decision No. C02-1003 on September 11, 2002, for a period of 180 days commencing from the Mailed Date of this Order, or until expiration of the subject temporary authority, whichever is lesser.

23. Boulder Express, LLC, doing business as Boulder Express Shuttle, is granted a temporary suspension, for the term of the lease, for the following portions of Certificate of Public Convenience and Necessity PUC No. 54008: (1) that portion of Section I that allows scheduled service between Denver International Airport, on the one hand, and all transient hotels and motels located within two miles of that portion of U.S. Highway 36 between the intersection of U.S. Highway 36 and the Boulder/Jefferson County line and the intersection of U.S. Highway 36 and Pecos Avenue, on the other hand; and (2) that portion of Section II that allows call-and-demand-limousine service between any points in the area comprised of the Counties of Adams, Denver, and Jefferson, State of Colorado, on the one hand, and Denver International Airport, on the other hand.

24. Boulder Express, LLC, doing business as Boulder Express Shuttle, shall operate the temporary authority granted to Owner/Driver United Corporation, doing business as Blue Sky Shuttle, in Docket No. 02A-412CP-TA by Decision No. C02-1003 on September 11, 2002, in accordance with all applicable Commission rules and regulations.
25. Boulder Express, LLC, doing business as Boulder Express Shuttle, shall not assume operational control of the temporary authority granted to Owner/Driver United Corporation, doing business as Blue Sky Shuttle, in Docket No. 02A-412CP-TA by Decision No. C02-1003 on September 11, 2002, until it has filed the appropriate adoption notice to the tariff and time schedule currently on file with the Commission for Owner/Driver United Corporation, doing business as Blue Sky Shuttle, and notice in writing has been received from the Commission that it is in compliance and may begin service.

26. If Boulder Express, LLC, doing business as Boulder Express Shuttle, does not comply with the requirements of this Order within 30 days of its effective date, then the temporary approval shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 30 days.
27. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

28. This Order is effective on its Mailed Date.
B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING ON
October 16, 2002
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6, 60, and all PUC staff, including staff that may be listed as parties, received this decision electronically.

� The Commission denied similar applications for emergency temporary approval and temporary approval of the same lease in Decision Nos. C02-1076 and C02-1150, in Docket Nos. 02A-496CP-Lease ETA, and 02A-496CP-Lease-TA, respectively.


� For ease, we address all Interventions as a group, where appropriate.


� While it may seem somewhat enigmatic to lease or otherwise transfer a temporary authority, we do not today speak to the wisdom of such, but only to the legality of such under the Public Utilities Law.


� Englewood Express states that the Commission should not grant the current application because fundamental fairness dictates the opposite outcome.  Englewood Express notes that in Decision No. C02-0541 in Docket No. 01A-194CP-ETA, the Commission denied its application for emergency temporary authority to eliminate a restriction in its authority due to economic reasons.  Englewood Express equates its previous economic hardships with that now experienced by Blue Sky.  Englewood Express fails to recognize that the statutory provisions for the granting of emergency temporary authority are discrete from those for temporary (or emergency temporary) approval of a lease or transfer.  See §§ 40-6-120(1), (2), & (4), C.R.S.  While the former requires a showing of “immediate and urgent need,” the latter requires a showing of possible destruction of or injury to the property.  The analyses are sufficiently different to justify differing outcomes.


� 4 CCR 723-31-3.5.4 states that applicants for a transfer must establish that: “The transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless it is agreed by the parties that the Commission may cancel any overlapping or duplicating operating rights, or unless the Commission finds that the duplication or overlap is in the public interest or is immaterial.  The term operating rights applies to both common carrier certificates and contract carrier permits.”


� SuperShuttle additionally notes that Blue Sky refers to a September 6, 2002 agreement in its statement, but only attaches a September 10, 2002 agreement to the application.  We, likewise, note this peculiarity.  However, we necessarily only approve of the transfer agreement presented to us, to wit, the September 10 agreement.  We further find that Blue Sky’s statements regarding its agreement with Boulder Express are not inconsistent with the attached written (September 10, 2002) agreement.


� We find mention of a September 6, 2002 agreement to be most likely a typographical error.


� It is unclear where SuperShuttle gets this number.
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