Decision No. C02-1192

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-410CP-TA

THE APPLICATION OF Flying Eagle Express Shuttle Service, Inc. FOR TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Decision Denying Application for
Rehearing, Reargument, or Reconsideration
OF DECISION NO. C02-942 Pursuant to
§ 40-6-114, C.R.S.

Mailed Date:  October 22, 2002

Adopted Date:  October 9, 2002

I.
BY THE COMMISSION

Statement

1. This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C02-942 filed by Metro Taxi, Inc. (Metro), on October 1, 2002.  In that decision, the Commission denied the temporary authority application filed by Flying Eagle Express Shuttle Service, Inc. (Flying Eagle), to operate as a common carrier by motor vehicle for hire.  The requested authority included the following:

Transportation of

passengers and their baggage in scheduled service, 

between Denver International Airport, on the one hand, and on the other hand:  (1) All hotels within the City and County of Denver, State of Colorado; and (2) All hotels within a one-mile radius of the intersection of Denver Tech Center Boulevard and Denver Tech Center Parkway, Denver Colorado.
RESTRICTION:

This Temporary Authority is restricted to providing service to hotels having a minimum of 150 rooms.

2. In Decision No. C02-942, the Commission denied Metro’s request to be recognized as an intervenor by right pursuant to Rules 64(a) and 65 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  However, we allowed Metro to intervene by permission pursuant to Rule 64(b), 4 CCR 723-1.  Metro now urges that the Commission erred by denying it status as an intervenor by right.  Now being duly advised in the matter, we deny Metro’s application for RRR.

II.
DISCUSSION

A. Decision No. C02-875

3. In Decision No. C02-875, in Docket No. C02-410CP-ETA, the Commission granted to Flying Eagle emergency temporary authority to operate as a common carrier by motor vehicle for hire in services identical to those requested in its temporary authority application in this docket.

4. We based this decision on the fact that, due to driver contracting problems encountered by SuperShuttle International Denver, Inc., there was a profound shortage of airport shuttle-type vehicles operating in the Denver metropolitan area.

5. In Decision No. C02-875 we declined to allow Metro to intervene by right or by permission.  In that decision, we stated that in part because “the emergency temporary authority seeks to merely fill in the gaps left by the SuperShuttle problems, and not to expand services in the area in detriment to other carriers,” we would not allow Metro to intervene.

B. Decision No. C02-1094

6. In Decision No. C02-1094, the Commission denied Metro’s Application for RRR of Decision No. C02-875.

7. In that application, Metro had urged that the Commission committed three specific points of error:  (1) that Metro’s authority does not directly conflict with the authority sought by Flying Eagle; (2) that Metro is not a proper intervenor by right; and (3) in denying Metro intervenor status in the application.

8. Metro further stated that it was unclear in Decision No. C02-875 whether the order denying Metro’s intervention:  (1) was a “finding of general applicability for these types of applications”; (2) was limited to only this particular set of emergency temporary authority applications;
 or (3) merely stated that Metro had not properly pled, or pled with insufficient specificity, to permit Metro to intervene by right.  Metro stated that if (1) was the case, then the Commission committed reversible error, and if (2) or (3) were the case, Metro sought clarification of both the decision and the Commission’s rules on the issue.

9. In denying Metro’s application, we stated:

Decision No. C02-875 was clear that the purpose of the grant of Flying Eagle’s application was never to increase competition, or to increase the overall number of vehicles on the road, but rather, in light of the emergency situation created by SuperShuttle’s driver contracting problems, to maintain the pre-August 7, 2002, level of carrier services.  Therefore, because Metro would not have been “affected,” as that term was construed in [Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994)], by the Commission’s emergency efforts to ensure maintenance of the status quo, denial of Metro’s request to intervene was within the Commission’s prosecutorial discretion.  Consequently, denial of Metro’s RRR application is likewise proper.

Further highlighting the different forms of service offered by Metro (taxicab), and proposed by Flying Eagle (scheduled service only), we denied Metro’s RRR application.  We clarified Decision No. C02-875 by emphasizing the circumstances 

of that docket, namely, the SuperShuttle problems, and the Commission’s interest in remedying what we found to be an emergency situation.  We further stated that, “As always, the Commission’s ruling is limited to only this docket, lest we run afoul of prohibitions against de facto rulemaking.”  We similarly declined to clarify our reading of the Commission’s rules, but restated that in the emergency circumstances, the Commission found that maintenance of the status quo would not “affect” Metro within the meaning of Yellow Cab.

C. Decision No. C02-942

10. In Decision No. C02-942, the Commission denied Flying Eagle’s temporary authority application for services identical to those granted in the emergency temporary authority application.  In doing so, we noted that Flying Eagle had the burden of proving that an “immediate and urgent need” existed for its proposed services.  Flying Eagle was unable to meet that burden.

11. Regarding Metro, we stated that, while “Metro’s authority does not directly conflict with that sought in this temporary authority application, ... because it operates in the same geographic area as that requested by Flying Eagle, Metro has a ‘substantial interest in the subject matter of a proceeding,’ and may thus request permissive intervention.”  (Citing 4 CCR 723-1-64(b)(1)).

12. Ruling on Metro’s permissive intervention request, the Commission stated:

The Commission recognizes that a grant of temporary authority is more durable, and therefore possibly more apt to be detrimental to existing carriers, than a grant of emergency temporary authority.  While the Commission, by means of granting to Flying Eagle and other carriers emergency temporary authority, explicitly sought to “maintain the status quo,” here, we recognize the possibility of something more, and therefore grant Metro leave to intervene by permission.

D. Metro’s RRR Application

13. In the current application, Metro asserts that the Commission erred in finding:  (1) that Metro’s taxicab authority does not conflict with the authority sought in the application and that it does not have a legal or statutory right in the subject matter that may be affected by the proceedings; and (2) that Metro is not a proper intervenor by right.

14. Metro requests that Decision No. C02-942 be reversed to the extent that Metro was denied status as an intervenor by right, but it requests that the temporary authority application remain denied.

15. Metro urges that from a standing point of view, it is properly an intervenor by right because it serves the same area as that requested by Flying Eagle, even though the nature of the services are different.

16. In the current application, Metro makes many of the same assertions as it did in the previous RRR application.  To the extent that the issues overlap, we incorporate by reference Decision No. C02-1094, in which we denied Metro’s Application for RRR of Decision No. C02-875.

17. However, in this instance, Metro’s request differs in one important aspect.  In Decision No. C02-942, we granted to Metro leave to intervene by permission.  Hence, regardless of our decision on the merits of Flying Eagle’s temporary authority application, Metro was not prejudiced by a denial of its request to be recognized as an intervenor by right.

18. Recognition as an intervenor by right and permission to intervene bestow upon the intervening party the same rights.  See 4 CCR 723-1-20(b)(3) (defining “Intervenor” as “one who has filed an entry of appearance and notice of intervention as a matter of right ... or one who has been granted permission to intervene by the Commission”); 4 CCR 723-1-64(d) (“An intervenor by right or permission is a party to the proceeding and is subject to these rules and reasonable Commission procedural requirements.”); Groendyke Transport, Inc. v. Dist. Court, 140 Colo. 190, 196, 343 P.2d 535, 538 (1959) (stating in regard to the filing of a petition in the district court as an original proceeding, “we hold that where a party has been permitted ... intervention, as here, it is immaterial whether the intervention was allowed under subdivision (a) [(Intervention by Right)] or (b) [(Permissive Intervention)] of [C.R.C.P. 24].”).  Hence, in making a decision on the merits of Flying Eagle’s application, we accepted Metro’s comments as we would those of any intervenor by right.

19. Therefore, finding no prejudice to Metro as a result of our denial of its request to intervene by right, we find Metro’s RRR application moot, and deny it.

III.
CONCLUSION

For the reasons stated above, we deny Metro’s Application for RRR of Decision No. C02-942.

IV.
Order

A.
The Commission Orders That:

20. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-942 filed by Metro Taxi, Inc., is denied.

21. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

October 9, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� In Decision Nos. C02-874 and C02-876, the Commission also granted emergency temporary authority to two other carriers based on the same circumstances.
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