Decision No. C02-1183

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-287T

in the matter of the Petition of mfs communications company, inC., for arbitration pURsuant to 47 u.s.c. § 252(b) of interconnection rates, terms and conditions with u s west communications, inc.

DOCKET NO. 97T-507

the application for approval of interconnection agreement between u s west communications, inc. and global crossing local services, inc. f/k/a frontier local services, inc.

DOCKET NO. 98T-042

the application for approval of interconnection agreement between u s west communications, inc. and nextlink colorado, l.l.c.

DOCKET NO. 98T-519

the application for approval of interconnection agreement between u s west communications, inc. and advanced telecom group, inc.

DOCKET NO. 99T-040

the application for approval of interconnection agreement between u s west communications, inc. and ernest communications, inc.

DOCKET NO. 99T-067

the application for approval of interconnection agreement between u s west communications, inc. and dieca communications, inc. d/b/a covad communications company

DOCKET NO. 99T-598

the application for approval of interconnection agreement between u s west communications, inc. and kings deer telephone company, inc.

DOCKET NO. 00T-064

the application for approval of interconnection agreement between u s west communications, inc. and electro-tel, inc.

DOCKET NO. 00T-277

the application for approval of interconnection agreement between u s west communications, inc. and southern bell telecom, inc.

DOCKET NO. 01T-013

the application for approval of interconnection agreement between u s west communications, inc. and time warner telecom of colorado, l.l.c.

DOCKET NO. 01T-019

the application for approval of interconnection agreement between u s west communications, inc. and mcleod usa telecommunications services, inc.

Phase I order

Mailed Date:  October 18, 2002

Adopted Date:  October 16, 2002

I.
BY THE COMMISSION

A. Background

1. On August 21, 2002, Qwest Corporation (Qwest) filed 11 motions for approval of amendments to interconnection agreements that had been entered into with various competitive local exchange carriers (CLECs), but had not been previously filed for approval.  The motions indicated that Qwest requested “an order approving the attached agreements as amendments pursuant to 4 CCR 723-44.4.”  

2. According to Qwest, it proffered the agreements under a new policy of filing all contracts, agreements, or letters of understanding between Qwest and CLECs that create obligations that meet the requirements of the Telecommunications Act of 1996 (Telecom Act) at 47 U.S.C. § 251(b) or (c).  Qwest further indicates that the agreements filed here include contracts relating to services under § 251(b) or (c) with prospective obligations that have not been terminated or superseded by agreement, commission order, or otherwise.

3. By Decision No. C02-1044 issued September 20, 2002, we determined that before granting or rejecting the filed agreements, it was necessary, for purposes of these specific agreements, to define what constitutes an “interconnection agreement” (ICA) under § 251, subject to state commission approval pursuant to § 252.  We therefore created a two-step process to analyze the agreements in question.  

4. First, we requested comments from the parties in the captioned dockets as to a definition of an ICA under 47 U.S.C. § 251.  After consideration of the parties’ comments, we anticipated applying a more considered definition of an ICA to the 11 filed agreements at issue here.  If an agreement survived this initial scrutiny and qualified as an ICA under § 252, then that agreement was to be subject to part two of the analysis.

5. The second element of the analysis is to apply the Commission’s new definition of an ICA and the rejection criteria outlined in § 252(e)(2)(A) and (B) to the 11 filed agreements to determine whether we should grant or reject a particular agreement.  We request another round of comments to address this portion of the analysis.  This set of comments shall be due by October 30, 2002 and reply comments shall be due November 5, 2002.

B. Findings

As we noted in our Decision No. C02-1044, just what constitutes an interconnection agreement under § 251 is a 

prior, necessary question before we can consider approval or disapproval of an ICA under § 252 and Commission Rule 4 Code of Colorado Regulations 723-44.4.  A definitive definition within the context of these 11 agreements is important to determine which of the agreements are within the scope of matters that require prior Commission approval under the 90-day process as set out in § 252(a).  

6. In response to our order, Qwest, AT&T Communications of the Mountain States, Inc., SBC Telecom, Inc., WorldCom, Inc., Commission Staff, and the Colorado Office of Consumer Counsel submitted comments.  The comments offered the respective parties’ interpretation of what constitutes an ICA.  The comments agreed that there is no explicit statutory definition for the term “interconnection agreement” in the Telecom Act.  The parties did agree that requiring filing of interconnection agreements promotes the Telecom Act’s stated goals of opening up local markets to competition and permitting interconnection on just, reasonable, and nondiscriminatory terms.  The parties, with the exception of Qwest, also agreed that the definition of an ICA should be broad so as not to engage any impulse of Qwest to engage in discriminatory treatment.

7. In connection with this issue, on April 23, 2002, Qwest petitioned the Federal Communication Commission (FCC) for a declaratory ruling on the scope of mandatory filing requirements set forth in § 252(a)(1) of the Telecom Act.  On October 4, 2002, the FCC issued its Memorandum Opinion and Order.
  There, the FCC provided a definition of an ICA holding that “an agreement that creates an ongoing obligation pertaining to resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or collocation is an interconnection agreement that must be filed pursuant to § 252(a)(1) (emphasis in original).”
  The FCC included the caveat that it disagreed with Qwest’s assertion that the content of interconnection agreements should be limited to the schedule of itemized charges and associated descriptions of the services to which the charges apply.

8. The FCC explicitly declined to establish a comprehensive, in-depth interconnection agreement standard.  Instead, the FCC offered a definition of a basic class of agreements that should be filed.  It left it to the states to provide further clarity to incumbent local exchange carriers and requesting carriers concerning which agreements should be filed for approval.  

9. Keeping in mind the parameters provided by the FCC, and taking into consideration the comments filed by the parties to this matter, we have determined a provisional definition of an interconnection agreement to be used exclusively within the context of these 11 dockets:

An interconnection agreement, for purposes of Section 252(e)(1) of the Telecommunications Act of 1996, is a binding contractual agreement or amendment thereto, without regard to form, whether negotiated or arbitrated, between an Incumbent Local Exchange Carrier and a telecommunications carrier or carriers that includes provisions concerning ongoing obligations pertaining to rates, terms, and/or conditions for interconnection, network elements, resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, or collocation.

10. It is important to note here that we are indeed mindful of the impact to business-to-business relationships and practices due to the breadth of such a definition.  We are also mindful of the potential disincentives that may arise, especially with dispute resolution settlements should such agreements require filing with the Commission as interconnection agreements.  We therefore reiterate that this definition is intended only as a provisional definition in order to determine the status of the agreements filed in these 11 dockets.  Any formal definition adopted by this Commission in regard to interconnection agreements shall be through our rulemaking authority after ample opportunity for comment, testimony, and thorough scrutiny on our part.  

11. We find that the agreements filed in these 11 dockets meet our provisional definition of an ICA and are therefore subject to the stage 2 process to determine whether to grant or reject the individual agreements.  As stated previously, we will again entertain comments on this phase of the process.  All comments are due by October 30, 2002.  The comments for stage 2 shall be directed to each individual ICA, and indicate whether we should grant or reject the ICA.  Replies to the stage 2 comments shall be due by November 5, 2002.

II.
ORDER

A.
The Commission Orders That:

12. A provisional definition for an interconnection agreement shall be adopted as articulated above for the sole purpose of determining the status of the agreements filed in Docket Nos. 96A-287T; 97T-507; 98T-042; 98T-519; 99T-040; 99T-067; 99T-598; 00T-064; 00T-277; 01T-013; and 01T-019.

13. The motion of the Office of Consumer Counsel to accept late-filed reply comments is granted.  Response time to the motion is waived.

14. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

October 16, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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