Decision No. C02-1176
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02M-506CP

THE APPLICATION OF tony m. james doing businesS as top gun express FOR AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Order Denying Request to
Re-open case and denying request to reinstate certificate of public of convenience and necesity

Mailed Date:  October 17, 2002

Adopted Date:  September 25, 2002

I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission for consideration of the request to re-open Case No. 3740-INS and reinstate Certificate of Public Convenience and Necessity (CPCN) PUC No. 55698 filed by Tony M. James doing business as Top Gun Express (Top Gun), on September 19, 2002.

2. An administrative law judge revoked CPCN PUC No. 55698, the operating authority held by Top Gun, by Decision No. R02-880 dated August 16, 2002.  The operating authority named in CPCN PUC No. 55698 was revoked due to Top Gun’s failure to keep a currently effective Certificate of Insurance on file with the Commission, pursuant to § 40-10-110, C.R.S.  Ordering paragraph 5(a) of Decision No. R02-880 states “if no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Decision is stayed by the Commission upon its own motion, the recommended decision shall become the Decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.”  Top Gun did not file exceptions during the twenty-day period, and Decision No. R02-880 became the decision of the Commission on September 5, 2002.

3. Section § 40-6-112, C.R.S., allows a party to file an application for rehearing, reargument, or reconsideration, of a Commission decision if filed within 20 days of the effective date of that decision.  Because Top Gun’s current request was filed within that 20-day period, we construe such request as an application for rehearing, reargument, or reconsideration of Case No. 3740-INS of Decision No. R02-880.

4. In it’s petition/letter requesting reinstatement of CPCN PUC No. 55698, Top Gun states “Brian Nicholson
 is no longer with Top Gun Express or Top Gun Limousines.  Prior to his leaving, he had been responsible for handling all affairs with the Public Utilities Commission.  Mr. Nicholson had informed Mr. James that he had indeed put Top Gun Express into suspension 

with the Public Utilities Commission and Mr. James need not do anything further.  Until receipt of the Public Utilities Commission letter dated September 6, 2002, Mr. James was unaware the permit was in jeopardy of being revoked.”

5. Top Gun did file an application on January 14, 2002, to suspend operation under CPCN PUC No. 55698.  The Commission granted the suspension of CPCN PUC No. 55698 from January 16, 2002, through July 16, 2002, by Decision No. C02-0394, in Docket No. 02A-020CP, on April 11, 2002.  Ordering paragraph 5 of Decision No. C02-0394 states “On or before June 25, 2002, Tony M. James doing business as Top Gun Express shall file a written request either to reinstate Certificate of Public convenience and Necessity PUC No. 55698 or to extend the suspension period.”  Top Gun did not file a written request to reinstate CPCN PUC No. 55698 or to extend the suspension period.

6. A Notice of Hearing and Order to Show Cause was issued by the Commission and served upon Top Gun on July 23, 2002.  The show cause hearing was held on August 12, 2002.  Top Gun did not appear at the hearing.  The operating authority held by Top Gun, CPCN PUC No. 55698, was revoked by Decision No. R02-880 dated August 16, 2002, due to Top Gun’s failure to keep a currently effective certificate of insurance on file with the Commission.

7. Top Gun, as a common carrier, is required by 4 Code of Colorado Regulations (CCR) 723-1-25(f) to submit an Annual Report for the previous year’s operation by April 30 of the following year.  Top Gun did not file an annual report by April 30, 2002, for the operations it conducted in the year 2001.  A letter and a Proposed Order to Show Cause and Notice of Hearing for Transportation Utilities was mailed to Top Gun on August 2, 2002.  The letter advised Top Gun to provide the requested annual report within 30 days of the date of the letter.  Top Gun was also advised in this letter that its authority to operate could be revoked if the annual report was not filed.  Top Gun did not file the requested annual report within 30 days of the mailed date of the Proposed Order to Show Cause and Notice of Hearing.  Top Gun does not state in its petition to reinstate CPCN PUC No. 55698 that the requested annual report has been prepared for submission to the Commission.

8. Top Gun has been given three opportunities to contact the Commission regarding the status of CPCN PUC No. 55698.  Top Gun did not file a request to extend the suspension of CPCN PUC No. 55698 granted by Decision No. C02-0394 in Docket 02A-020CP.  Top Gun did not respond to the Annual Report Proposed Show Cause Order mailed on August 4, 2002, or file an annual report.  Top Gun did not respond in a timely manner to the Insurance Show Cause Order.

9. The Commission finds that Top Gun’s petition does not state good cause to re-open Case 3740-INS or to reinstate CPCN PUC No. 55698.

II. Order

A. The Commission Orders That:

10. The request to re-open Case 3740-INS filed by Tony M. James doing business as Top Gun Express is construed as an application for rehearing, reargument, or reconsideration of Case No. 3740-INS of Decision No. R02-880, and is denied.

11. The request to reinstate certificate of public convenience and necessity PUC No. 55698 filed by by Tony M. James doing business as Top Gun Express is denied.

12. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 25, 2002.
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Bruce N. Smith
Director
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� A Brian R. Nicholson is identified as a Manager/Driver in a Witness List submitted by Top Gun on August 10, 2001, in Docket N0. 01A-241CP.





1

