Decision No. C02-1156

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-472T
IN THE MATTER OF the application of rocky mountain broadband, inc. and imaginet communications, l.l.c. to execute a transfer of certificate of public convenience and necessity.

ORDER granting application

Mailed Date:  October 18, 2002

Adopted Date:  October 9, 2002

I.
BY THE COMMISSION

A. Statement and Findings of Fact

1. On September 6, 2002, Rocky Mountain Broadband, Inc. (Rocky Mountain), and ImagiNet Communications, L.L.C. (ImagiNet) filed a joint application seeking authorization to complete a transfer of assets pursuant to 4 Code of Colorado Regulations (CCR) 723-25-8.

2. Rocky Mountain was granted a Certificate of Public Convenience and Necessity to provide local exchange telecommunications services and a Certificate of Public Convenience and Necessity to provide emerging competitive telecommunications services in Commission Decision No. C98-397.

3. On or about October 30, 2001, ImagiNet acquired all of the assets of Rocky Mountain pursuant to an order of the U.S. Bankruptcy Court.

4. The application requests authorization to execute a transfer of the assets of Rocky Mountain to ImagiNet.

5. Rocky Mountain has effective tariffs on file with the Commission.

6. On September 9, 2002, the Commission issued a Notice of Application Filed, giving notice to all interested parties.  Interventions were due on or before September 30, 2002.  None were filed.

7. On September 20, 2002, ImagiNet filed a Motion for Waiver of the requirements that applications be filed with the Commission at least 30 days prior to the proposed merger (4 CCR 723-25-8) and a properly executed Joint Application for Transfer and that the transfer be effective October 30, 2001.  ImagiNet states in the Motion that it did not seek Commission approval for the transfer of Rocky Mountain’s Certificates of Public Convenience and Necessity because of substantial uncertainty and the chaotic state of the assets.

B. Discussion

1. The application is unopposed and may be considered without a hearing.  § 40-6-109(5), C.R.S. 

2. The Commission finds that the proposed transfer of assets is not contrary to the public interest. 

3. No authority to execute a transfer shall become effective until the Commission issues an order approving such authority.  4 CCR 723-25-3.5.  The request to make the transfer retroactively effective to October 30, 2001, will therefore be denied.

II.
ORDER

A.
The Commission Orders That:

1.
The joint application by Rocky Mountain Broadband, Inc., and ImagiNet Communications, L.L.C. is deemed complete.

2.
The application to approve the transfer of assets of Rocky Mountain Broadband, Inc., is granted.

3.
The Motion for Waiver of the requirements of 4 Code of Colorado Regulations 723-25-8 to file an application for merger with the Commission at least 30 days prior to the proposed transaction is granted.

4.
The request to make the transfer retroactive to October 30, 2001, is denied.

5.
The obligation of Rocky Mountain Broadband, Inc., to file an annual report with the Commission and contribute to all applicable Colorado funds for the period prior to the effective date of this Order remains.  These funds include the Public Utilities Commission’s Fixed Utilities Fund, the Colorado High Cost Support Mechanism Fund, the Telecommunications Relay Services for the Disabled Telephone Users Program, and the Emergency Telephone Access Act Program.

6.
This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

October 9, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



POLLY PAGE
________________________________



JIM DYER
________________________________


Commissioners

CHAIRMAN RAYMOND L. GIFFORD ABSENT.
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Bruce N. Smith
Director
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