Decision No. C02-1094

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-410CP-ETA

THE APPLICATION OF Flying Eagle Express Shuttle Service, Inc. FOR EMERGENCY TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Decision Denying Application for
Rehearing, Reargument, or Reconsideration Pursuant to § 40-6-114, C.R.S.

Mailed Date:  October 3, 2002

Adopted Date:  September 10, 2002

I.
BY THE COMMISSION

Statement

This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C02-875 filed by Metro Taxi, Inc. (Metro), on September 3, 2002.  In that decision, the Commission granted to Applicant Flying Eagle Express Shuttle Service, Inc. (Flying Eagle), emergency temporary authority to operate as a common carrier by motor vehicle for hire for a 

period of 30 days from the effective date of the decision, August 13, 2002.  That authority included the following:

Transportation of

passengers and their baggage in scheduled service, 

between Denver International Airport, on the one hand, and on the other hand:  (1) All hotels within the City and County of Denver, State of Colorado; and (2) All hotels within a one-mile radius of the intersection of Denver Tech Center Boulevard and Denver Tech Center Parkway, Denver Colorado.
RESTRICTION:

This Temporary Authority is restricted to providing service to hotels having a minimum of 150 rooms.

1. In Decision No. C02-875, the Commission denied Metro’s intervention request.  Metro now urges that the Commission erred by denying it the right to intervene.  Now being duly advised in the matter, we deny Metro’s application for RRR.

II.
DISCUSSION

A. Decision No. C02-875
2. We noted in Decision No. C02-875 that Flying Eagle’s emergency temporary authority application stemmed from driver contracting problems incurred by SuperShuttle International Denver, Inc. (SuperShuttle): 

SuperShuttle ... provide[s] mainly scheduled and call-and-demand service between Denver International Airport and most points in the Denver metropolitan area.  As of August 7, 2002, because of a contract dispute, 66 of SuperShuttle’s 67 drivers, along with their vehicles, were not providing service.

3. While SuperShuttle stated that it was in the process of procuring additional drivers and vehicles, the Commission found that “An emergency need for the requested transportation [had] been shown to exist, and no other carrier [had] been shown to be capable of providing the service.”

4. The Commission further stated that:

Because we find that Metro Taxi, Inc.’s taxicab authority does not directly conflict with that scheduled and call-and-demand limousine service sought by this application, and more importantly, because the emergency temporary authority seeks to merely fill in the gaps left by the SuperShuttle problems, and not to expand services in the area in detriment to other carriers, we find that Metro Taxi, Inc. has not shown it to be properly an intervenor by right.  It is within our prosecutorial discretion to therefore deny Metro Taxi’s, Inc. intervention.  For the same reasons, we will not allow Metro Taxi, Inc. to intervene by permission.

B. Metro’s RRR Application
5. Metro states the Commission committed three specific points of error:  (1) that Metro’s authority does not directly conflict with the authority sought by Flying Eagle; (2) that Metro is not a proper intervenor by right; and (3) in denying Metro intervenor status in the application.

6. Metro further states that it is unclear in Decision No. C02-875 whether the order denying Metro’s intervention:  (1) is a “finding of general applicability for these types of applications”; (2) is limited to only this particular set of emergency temporary authority applications;
 or (3) merely states that Metro had not properly pled, or pled with insufficient specificity, to permit Metro to intervene by right.  Metro states that if (1) is the case, then the Commission committed reversible error, and if (2) or (3) are the case, Metro seeks clarification of both the decision and the Commission’s rules on the issue.

C. Analysis
7. In Decision No. C02-875, we stated that the Commission granted Flying Eagle’s application “in hopes of securing a pre-August 7, 2002 status quo until resolution of SuperShuttle’s driver and vehicle shortage.”  In regard to Metro’s intervention request, we stated that we denied that request, in part, “because the emergency temporary authority seeks to merely fill in the gaps left by the SuperShuttle problems, and not to expand services in the area in detriment to other carriers.”

8. Metro directs the Commission to the text of § 40-6-109(1), C.R.S., which states in part:

At the time fixed for any hearing before the commission ... the applicant ... and such persons, firms, or corporations as the commission may allow to intervene and such persons, firms, or corporations as will be interested in or affected by any order that may be made by the commission in such proceeding and who shall have become parties to the proceeding ... .

Metro states that the latter part of this language relates to intervenors by right, and that because it would have been “interested in or affected by” the outcome of the ETA applications, it was properly an intervenor by right.

9. In so stating, Metro cites to, among other things, Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).  In that case, the Colorado Supreme Court reversed a decision of the Court of Appeals upholding a decision of this Commission, and found that Yellow Cab was properly an intervenor by right in the application of a rival carrier who wanted to increase the allowed vehicle sizes for its services.  The Commission had denied intervenor status to Yellow Cab on the basis that, although both carriers operated in scheduled service between Stapleton Airport and parts of the City and County of Denver, the increase in vehicle size was not something that would cause Yellow Cab to be “affected by” the change.

10. In reversing the Commission, the Supreme Court highlighted the Commission’s liberal intervention policy and repeatedly noted that, contrary to what the Commission had held, an increase in vehicle size could result in detriment to another carrier; therefore Yellow Cab could be “affected by” the decision.  The Commission had argued that allowing another carrier to operate more efficiently was irrelevant to other carriers’ operations.

11. While the Court noted the Commission’s liberal intervention policy, it also repeatedly highlighted the fact that the “affected by” language in § 40-6-109(1), C.R.S., essentially relates to “additional competition,” adverse effects on profitability, protection of a carrier’s “competitive position,” and the like.  Id. at 549-50.  Yellow Cab highlights the fact that if a carrier could be economically harmed by the grant of an application, intervention is proper.

12. While Metro obviously serves airport customers, as Flying Eagle sought to do pursuant to its emergency temporary authority application, Decision No. C02-875 was clear that the purpose of the grant of Flying Eagle’s application was never to increase competition, or to increase the overall number of vehicles on the road, but rather, in light of the emergency situation created by SuperShuttle’s driver contracting problems, to maintain the pre-August 7, 2002, level of carrier services.  Therefore, because Metro would not have been “affected,” as that term was construed in Yellow Cab, by the Commission’s emergency efforts to ensure maintenance of the status quo, denial of Metro’s request to intervene was within the Commission’s prosecutorial discretion.  Consequently, denial of Metro’s RRR applications is likewise proper.

13. Furthermore, we note that the Supreme Court in Yellow Cab specifically stated that it, “[u]nder the circumstances of [the] case,” found that the Commission erred in denying Yellow Cab’s intervention.  Id. at 548.  Significantly, those “circumstances” included the fact that Yellow Cab and the applicant both operated the exact same type of service (scheduled) in the exact same area (between the airport and Denver).  Id. at 547.

14. With Metro and Flying Eagle, the services are not the same.  Metro provides taxicab service, and Flying Eagle proposed to provide only scheduled service.  These two types of service are sufficiently different to merit denial of Metro’s intervention, especially under these “emergency” circumstances.  Because the Commission was seeking to ensure continued adequate service of the type offered by SuperShuttle, distinguishing between such services as proposed by Flying Eagle and those offered by Metro is, again, within our prosecutorial discretion, and within our statutory mandate of protecting the public interest and necessity.

15. Hence we deny Metro’s RRR application to the extent that it requests reversal of the Commission’s refusal of Metro’s request to intervene.

16. Regarding Metro’s request for clarification, we highlight again the exact circumstances of this docket, namely, the SuperShuttle problems, and once again emphasize the fact that the Commission was interested in remedying what we found to be an emergency situation.  As always, the Commission’s ruling is limited to only this docket, lest we run afoul of prohibitions against de facto rulemaking.  See Colo. Office of Consumer Counsel v. Mountain States Tel. & Tel. Co., 816 P.2d 278, 288 (Colo. 1991).  We likewise decline to clarify our reading of the Commission’s rules, but only restate that in these emergency circumstances, the Commission found that maintenance of the status quo would not “affect” Metro within the meaning of Yellow Cab.

17. Finally, we note one anomaly regarding this RRR application.  Because the RRR application pertains to a decision granting an emergency temporary authority, while the RRR application was timely filed, the emergency temporary authority it relates to expires as of September 12, 2002, two days after adoption of this ruling on Metro’s RRR application.  While Metro does not now seek reversal of the granting of the emergency temporary authority, but only of the denial of its intervention, such does not remedy the fact that mootness is an issue, because any remedy sought by Metro necessarily becomes irrelevant as of two days after adoption of this order.  This fact further supports our conclusion that granting Metro’s RRR application would be improper.

III.
CONCLUSION

For the reasons stated above, we deny Metro’s RRR application, and clarify, or at least restate, that the emergency need to maintain the current level of service justified denial of Metro’s intervention in Decision No. C02-875.

IV.
Order

A.
The Commission Orders That:

18. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-875 is denied.

19. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

September 10, 2002.
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� In Decision Nos. C02-874, and C02-875, the Commission also granted emergency temporary authority to two other carriers.
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