Decision No. C02-1066

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 02A-412CP-ETA

THE APPLICATION OF Owner/Driver United Corporation, DOING BUSINESS AS Blue Sky Shuttle, FOR EMERGENCY TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Decision Denying Application for
Rehearing, Reargument, or Reconsideration Pursuant to § 40-6-114, C.R.S.

Mailed Date:  September 27, 2002

Adopted Date:  August 30, 2002

I.
BY THE COMMISSION

Statement

This matter comes before the Commission for consideration of the Application for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C02-876 filed by Golden West Commuter, LLC (Golden West) on August 29, 2002.  In that decision, the Commission granted to Applicant Owner/Driver United Corporation, doing business as Blue Sky Shuttle (Blue Sky) emergency temporary authority to operate as a common carrier by motor vehicle for hire for a period of 30 days from 

the effective date of the decision, August 13, 2002.
  That authority included the following:

I.
Transportation of

passengers in schedule service:

A.
Between Denver International Airport, on the one hand, and all points located within a one-mile radius of the intersection of Colfax Avenue and Broadway, on the other hand;

B.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels and all bus stations and railway stations, within an area bounded as follows:  commencing at 20th Street and Broadway; thence northwest along 20th Street to Wynkoop Street; thence southwest along Wynkoop Street to Speer Boulevard; thence northwest on Speer Boulevard to Alcott Street; thence south on Alcott Street to 26th Avenue; thence east on 26th Avenue to Zuni Street; thence north on Zuni Street to Speer Boulevard; thence southeast along Speer Boulevard to West Colfax Avenue; thence east on West Colfax Avenue to Broadway; thence south on Broadway to 10th Avenue; thence east on 10th Avenue to Logan Street; thence north on Logan Street to 20th Avenue; thence west on 20th Avenue to Broadway; thence north on Broadway to the point of beginning;

C.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of East Arizona Avenue and Colorado Boulevard; thence south along Colorado Boulevard, as extended, to its intersection with County Line Road; thence east along County Line Road, as extended, to its intersection with Tower Road, as extended; thence north along Tower Road, as extended, to its intersection with 56th Avenue; thence west along 56th Avenue to its intersection with Havana Street; thence south along Havana Street to its intersection with East Arizona Avenue; thence west along East Arizona Avenue to the point of beginning; 

D.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of Martin Luther King Boulevard and Quebec Street; thence west on Martin Luther King Boulevard to its intersection with Holly Street; thence north on Holly Street, as extended, to its intersection with 56th Avenue; thence east along 56th Avenue, as extended, to Quebec Street; thence south along Quebec Street to the point of beginning;

E.
Between Denver International Airport and Lowry Air Force Base, In Denver, Colorado; and

F.
Between Denver International Airport, on the one hand, and, on the other hand, the intersection of East Arapahoe Road and South University Boulevard, in Arapahoe County, and all points within a one-third mile radius of the intersection of Main Street and South Prince Street, located in Littleton, Colorado.

II.
Transportation of

passengers and their baggage, in call-and-demand limousine service,

A.
Between all points in the area comprised of the Counties of Denver, Adams, Arapahoe, Douglas, and Jefferson, State of Colorado, on the one hand, and Denver International Airport, on the other hand;

B.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels and all bus stations and railway stations, within an area bounded as follows:  commencing at 20th Street and Broadway; thence northwest along 20th Street to Wynkoop Street; thence southwest along Wynkoop Street to Speer Boulevard; thence northwest on Speer Boulevard to Alcott Street; thence south on Alcott Street to 26th Avenue; thence east on 26th Avenue to Zuni Street; thence north on Zuni Street to Speer Boulevard; thence southeast along Speer Boulevard to West Colfax Avenue; thence east on West Colfax Avenue to Broadway; thence south on Broadway to 10th Avenue; thence east on 10th Avenue to Logan Street; thence north on Logan Street to 20th Avenue; thence west on 20th Avenue to Broadway; thence north on Broadway to the point of beginning;

C.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of East Arizona Avenue and Colorado Boulevard; thence south along Colorado Boulevard, as extended, to its intersection with County Line Road; thence east along County Line Road, as extended, to its intersection with Tower Road, as extended; thence north along Tower Road, as extended, to its intersection with 56th Avenue; thence west along 56th Avenue to its intersection with Havana Street; thence south along Havana Street to its intersection with East Arizona Avenue; thence west along East Arizona Avenue to the point of beginning;

D.
Between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of Martin Luther King Boulevard and Quebec Street; thence west on Martin Luther King Boulevard to its intersection with Holly Street; thence north on Holly Street, as extended, to its intersection with 56th Avenue; thence east along 56th Avenue, as extended, to Quebec Street; thence south along Quebec Street to the point of beginning; and

E.
Between all points within the City and County of Denver, State of Colorado.

III.
Transportation of

passengers and their baggage, in charter service,

A.
Between all points in the area comprised of the Counties of Denver, Adams, Arapahoe, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand;

B.
Between all points within the City and County of Denver, State of Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand; and

C.
Between all points within the City and County of Denver, State of Colorado.

IV.
Transportation of

passengers and their baggage, on schedule and in call-and-demand limousine service,

between Denver International Airport, on the one hand, and on the other hand, all transient hotels and motels located within two miles of that portion of U.S. Highway 36 between the intersection of U.S. Highway 36 and the Boulder/Jefferson County line and the intersection of U.S. Highway 36 and Pecos Avenue.

RESTRICTIONS:  This Temporary Authority is restricted as follows:

1.
Item I is restricted as follows:

A.
To the extent that items I(A) and I(B) authorize duplicating authority, only one operating right exists.

B.
Item I(A) is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

C.
Items I(B), I(C), and I(D) are restricted to the use of vehicles having a seating capacity of 20 or less, excluding the driver.

D.
Transient hotels or motels referenced in Item I are defined as hotels or motels ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public.

2.
Item II is restricted as follows:

A.
Transient hotels or motels referenced in Item II are defined as hotels or motels ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public.

B.
Item II(A) is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

C.
Item II(A) is restricted against providing service to or from transient hotels and motels, bus stations, and railway stations located within the areas described in Items II(B), II(C), and II(D).

D.
Items II(B), II(C), and II(D) are restricted to the use of vehicles having a seating capacity of 20 or less, excluding the driver.

3.
Item III is restricted as follows:

A.
Item III(A) is restricted:

1.
To the use of vehicles with a seating capacity of not less than eight, excluding the driver, nor more than 12, excluding the driver; and

2.
Against providing service into or out of points in the Counties of Boulder and Weld, State of Colorado.

B.
Item III(B) is restricted:

1.
To the use of vehicles with a seating capacity of 20 or less, excluding the driver;

2.
Against providing service to or from Fort Collins and Loveland, Colorado;

3.
Against providing service to or from points in El Paso County where the charter is arranged or paid for by an airline; and

4.
Against the use of four-wheel drive vehicles.

C.
Item III(C) is restricted to the use of vehicles with a seating capacity of not less than 21, excluding the driver, nor more than 31, excluding the driver.

D.
To the extent that Items III(A), III(B) and III(C) authorize duplicating authority, only one operating right exists.

4.
Item IV is restricted as follows:

A.
The scheduled portion of Item IV is restricted to providing service to only those points named within the carrier’s filed schedule;

B.
A transient hotel or motel is defined as a hotel or motel ordinarily reserving at least 50 rooms for the accommodation of the traveling public;

C.
Restricted against service to or from any points which are both east of Pecos Street and within a two-mile radius of the intersection of Pecos Street and U. S. Highway No. 36; and 

D.
Restricted against service to or from points in Boulder County.

1. In Decision No. C02-876, the Commission noted that Golden West was properly an intervenor by right because it is “authorized by CPCN PUC No. 14314 to operate in charter, call-and-demand limousine, and scheduled service in some of the same areas as sought in this application.”

2. Golden West now takes issue with some of the Commission’s findings in Decision No. C02-876, namely that an emergency need had been shown to exist, and that no existing carrier, including Golden West, had been shown to be capable of meeting the emergency need for services.  Now being duly advised in the matter, we deny Golden West’s Application for RRR.

II.
DISCUSSION

A. Decision No. C02-876
3. We noted in Decision No. C02-876 that Blue Sky’s emergency temporary authority application:

[Stemmed] from driver contracting problems incurred by SuperShuttle International Denver, Inc. (SuperShuttle). ... SuperShuttle ... provide[s] mainly scheduled and call-and-demand service between Denver International Airport and most points in the Denver metropolitan area.  As of August 7, 2002, because of a contract dispute, 66 of SuperShuttle’s 67 drivers, along with their vehicles, were not providing service.

In fact, the emergency temporary authority sought by, and granted to, Blue Sky is identical to that held by the struggling SuperShuttle International Denver, Inc. (SuperShuttle).

4. While SuperShuttle stated that it was in the process of procuring additional drivers and vehicles, the Commission found that “An emergency need for the requested transportation [had] been shown to exist, and no other carrier [had] been shown to be capable of providing the service.”

B. Golden West’s RRR Application
5. In its Application for RRR, Golden West states that “Just because SuperShuttle may have run some 40 vehicles short of its normal operations does not create an emergency need for service between Denver International Airport [(DIA)] and points in Jefferson, Clear Creek and Park Counties served by Golden West,” because Golden West has excess capacity.  Golden West further asserts that, as allegedly evidenced by an affidavit attached to its application, SuperShuttle has not “aggressively served points served by Golden West,” and has routinely referred Jefferson County-bound customers to Golden West at Denver International Airport, thereby bolstering Golden West’s assertion that no emergency need existed.  Golden West finally faults the Commission for failing to contact Golden West regarding its ability to meet the public need during the pertinent time period.

6. For these reasons, Golden West urges that Decision No. C02-876 was arbitrary and capricious, and that, in light of the affidavit attached to the RRR Application, and the Commission’s failure to contact Golden West, it is contrary to the substantial evidence on the record.  Hence Golden West requests that the Commission reverse Decision No. C02-876 insofar as it authorizes service in those areas served by Golden West.

C. Analysis
7. “A reviewing court may reverse the decision of an administrative agency if the court finds that the agency acted arbitrarily or capriciously, made a decision that is unsupported by the record, erroneously interpreted the law, or exceeded its authority.”  Lawley v. Dep’t of Higher Educ., 36 P.3d 1239, 1247 (Colo. 2001).  Additionally, a court will “review the record to determine whether substantial evidence exists on the record to support the conclusions of [an] agency.”  Id. at 1254 n.3.

8. In reviewing Decision No. C02-876 upon this application for RRR, we determine that the decision was not arbitrary and capricious or contrary to the substantial evidence on the record, and therefore deny Golden West’s application for RRR.

9. Regarding Golden West’s assertion that “Just because SuperShuttle may have run some 40 vehicles short of its normal operations does not create an emergency need for service between [DIA] and points ... served by Golden West,” we respond that a carrier’s failure to operate two thirds of its 67 vehicle fleet is exactly what the Commission perceived as an emergency situation in this case.

10. In viewing the record as a whole as of the date of Decision No. C02-876, we find that, at best, the number of vehicles operated by SuperShuttle was questionable.  It is undisputed that, as of midnight on August 7, 2002, 66 of 67 vehicles from SuperShuttle’s fleet were not in service.  In a Response filed by SuperShuttle in this docket, SuperShuttle asserted that it was in the process of increasing its fleet, however, this was never verified, and most of its assertions were prospective, and therefore somewhat speculative in nature.  Even then, SuperShuttle admitted to only operating a fraction of its former number of vehicles.  Based on the totality of the evidence at hand, the Commission determined that emergency temporary authority was necessary in order to keep airport shuttle services running so as not to inconvenience the traveling public.

11. Further, SuperShuttle is authorized to provide services throughout many points in the Denver metropolitan area, including some points also served by Golden West.  SuperShuttle is a particularly large operation in the Denver metropolitan area, both in terms of number of vehicles, and in service area.  Because the majority of its fleet was suddenly unavailable, the situation was dire.  Because of the suddenness of SuperShuttle’s driver problems, and the questionable effects of that situation, we determined that an emergency existed as to all of SuperShuttle’s service area.  Upon review of the evidence on record, we stand by that decision.

12. In its intervention in the Blue Sky application, Golden West stated, that “a grant of authority sought herein would authorize new services that would duplicate services already performed adequately under [Golden West’s] authority,” that “Intervenor ... has the extra capacity to more than double its current volume to meet any additional need for service,” and that “The authority sought would harm Golden West because it would subject all of Golden West’s traffic to diversion.”  Golden West also now states that “Throughout the time the rest of Denver may have experienced difficulties because of the SuperShuttle shutdown, Golden West had plenty of capacity to meet all the needs of the traveling public.”

13. While we understand Golden West’s fears regarding diversion of traffic from its service territory due to Blue Sky’s emergency temporary authority application, as we stated in Decision No. C02-876, we granted the application for the purpose of maintaining the pre-August 7, 2002 status quo.  The Commission’s action in Decision No. C02-876 was aimed at rectifying the situation presented by the SuperShuttle situation only.  Hence, as the situation presented itself in the days following August 7, 2002, there was a profound lack of carriers throughout the Denver metropolitan area, and the Commission determined that an emergency need existed.

14. In regard to Golden West’s new affidavit, we find that such affidavit, filed with this RRR application, but not with the original intervention, is insufficient to cause this Commission to reconsider our determination that an emergency need for Blue Sky’s services existed in the Jefferson, Clear Creek, and Park County areas served by Golden West.

15. According to Rule 65, 4 Code of Colorado Regulations 723-1, an intervenor by right in a transportation application must, among other things, “[s]et forth, in separately-numbered sub-paragraphs, each reason intervenor believes the application should not be granted or should be dismissed.”

16. We find that, more than two weeks after our decision on the merits of Blue Sky’s application, and less than two weeks before the expiration of the emergency temporary authority, it is too late for Golden West to present new information regarding this emergency temporary authority application.
  Golden West is incorrect in stating that “in view of the attached affidavit” the Commission’s ruling in Decision No. C02-876 was “contrary to the substantial evidence of record,” because such affidavit was not “on record” at the time we made our ruling.

17. Again, we reiterate that the Commission explicitly found that there was an emergency situation due to the fact of SuperShuttle’s driver contract problems.  Because SuperShuttle was not operating the majority of its 67 vehicles, the Commission found that Blue Sky’s requested services were necessary to fill the newly created gap in airport shuttle services in the Denver metropolitan area.

18. Golden West finally asserts that the Commission should have called it or sent out inspectors to inquire as to Golden West’s abilities to service the public immediately following August 7, 2002.  Again, we note that Golden West had the burden of presenting this Commission with the information to show that the requested services are unnecessary.  In any application, and particularly in an emergency situation such as this, we necessarily rely upon those documents filed with the Commission.

19. Finally, we note that an emergency temporary authority granted by this Commission is statutorily limited to 30 days in duration.  Hence, because Golden West filed the present application for RRR of the emergency temporary authority granting the decision 16 days after its issuance, such request is rare, and equally enigmatic.  Because of an abnormality in the Commission’s calendar, we were able to address the merits of Golden West’s request on August 30, 2002 instead of the previously scheduled September 4, 2002.  However, regardless of that change in the Commission calendar, the timing of the request leaves the RRR Application nearly moot.  Even if we were to find merit in Golden West’s assertions, a “remedy” would be unlikely to “remedy” the situation at this late date.

III.
CONCLUSION

For the reasons stated above, the Commission determines that those actions taken by Decision No. C02-876 were not arbitrary and capricious, nor were they contrary to the evidence on the record, and we therefore deny Golden West’s Application for RRR of Decision No. C02-876.

IV.
Order

A.
The Commission Orders That:

20. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-876 is denied.

21. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

August 30, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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� In Decision Nos. C02-874, and C02-875, both issued August 13, 2002, the Commission also granted emergency temporary authority to two other carriers for substantially the same reasons as we did this docket.  Golden West was not an intervenor in either of those applications.


� Further § 40-6-120(1), C.R.S., authorizes the Commission to, “without hearings or other proceedings, grant temporary authority.”  Pursuant to § 40-6-120(4), C.R.S., the Commission is authorized to grant such temporary authority without any notice to the public if we find that an emergency situation exists.  Hence, it was quite clear that because the Commission was presented with a request to provide emergency temporary authority, the Commission would be ruling on such request in a rapid manner--without a hearing--and that Golden West would have no opportunity to provide information to the Commission beyond that presented in its intervention document.
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